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Commercial activities persist endlessly in time of peace and 
war. Government may he overthrown in coups, wars may 
break out, national disasters may occur but somehow 
commercial activities continue on a regular basis.' Merchants 
have always found a way of continuing business relationships 
in any given situation. Their ingenuity in formulating new 
techniques to meet the cllallenges of changing economic 
climates is unparalleled. One significant example of this 
ingenuity is the fashioning of a distinct body of rules derived 
from customs and usages to govern the transactions of 
merchants. 

Evolution of Law Merchant 

The birth and the development of the Law Merchant is 
one of the most remarkable events in the history of English 
law.2 In Europe, the usages, customs and practices of 
merchants administered in courts presided over by merchants 
were the foundation of commercial and maritime law.3 
These Mercantile customs and usages wert observed by the 
traders of several states of Medieval Euroloe and were 
enforced by the courts of sea-port towns, quite apart from 
the principles of any definite system of law. The Law 
Merchant was developed by a distinctive class of international 
merchants who traded in Europe and Eastern c o ~ n t r i e s . ~  

This T.aw Merchant called Lex Mercatorio was not law in 
the forma! sense. It consisted of customs which merchants 
recogrked as binding. The Law Merchant may be described 
generally as a system of substantial justice and equity based 
upon trade usages which had prevailed from the earliest 
t lma in various parts of thc rncrcantile world.' But IA\Y 
Merchant was not based on cu It 
consisted of ,thc early written ( t ot 
the most ancient Law Merchant.' 

In the lLIiddle Ages, it was a highly prlzed privilege 
obtained by royal franchise to  have mercantile transactions 
between merchants, whether native or foreign decided on 
the basis of mercantile custom. As for internal trade of the 
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Kingdom, it was an incident of the right to hold a fair with I 

io anendant court. Such a right might be enjoyed by a 
ju&dd body or by a corporation. By applying Law diffe- 

1 rent from the local law in t h ~ s e  market courts, ~ n d k d .  was 
simply following the development in Western Europe. And I 
by the reign of Henry I, a court had become an ordinary 
appurtenance to a fair.' Such courts became commonly I 
known as piepowder, so called because of the speed with 1 which justice was administered. 

I 
Apart from the courts of fain and boroughs, there were 

Ibo coum of the stapk. Foreign trade was conducted in ! 
certain areas which were tenned staple toms. The courts 
of staple were mainly concerned with disputes arising from 1 
foreign trade. The foreign merchants enjoyed a special 

I S ~ U S  guaranteeing their safety within the Kingdom T& 
t protection was enshrined in the provision of the M a p a  

as follows: 

All merchants shall have safety arid security in coming 
into England and going out of England, and in staying 
and travelling through England, ae well by land as by 
water, to buy agd sell without udust  exactions, 
according to ancient and right customa, excepting in 
time of war, and if they be of a Country at war with us, 
and if such are found in our land at the beginning of 
a war, they shall be apprehended without injury to their 'I 

bodies and goods until it be known to us, or to our Chief 
Judiciary, how merchants of our Country are treated I 

who are found in the Country at war with us: if o u n  be I 
in safety there, the others shall be in safety in our land. 

The common law c o u ~  .ded with suepicion mer- 
cantile or maritime courts wrucn administered bodies of law 
derived from international usaqes of merchants and seamen 
whose origin and development were distinct from that of 
common law. Chmmon law courts therefore attempted to 
limit the activities of these courts. During the Chief Justice- 
ship of Sir Edward Coke, these were pressed with gea t  
vipur. Coke was anxious to attract the increasindy impor- 
t;unt commercial business into the common kw courts. This 

was done by the common law aosuming jurisdiction wet 
mercantile mattas. Courts of common law permitted the 
fiction that - ---'-act made abroad had been made in 
London in o withdraw the suit from the Court of 
Admiralty. 1: rporation of the Law Merchant into the 
common law was effected by Sir John Holt and Lord 
Mansfield, both Chief Justices. Holt was Chief Justice fmm, 
1689 till his death in 17 10 while Lord Manafield was Chief 
Jwtice from 1756 to  1788. Holdworth had this to say of 
Holt: 

Holt was the 6rst judge 1 
odern cam& 

t ims  of trade, and the impofllnce or mod- tbd 
doctrinesof the Common Law t o  fit them. 1 n s t . o ~ ~  of 
his work in thus d&eloping the doctrina of the 
Common Law are his invention of the modem principle 
of the employefs liability for the to* of h 
employee,% settlement of very many mla rcl8tiw 1 
neeotiable instruments9 and hir~ vttlement in the 
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However, it was Lord Mansfield who carried out the fuU 
incorporation of the Law Merchant 
A learned scholar has observed: ' a 

reform which Lord Mulafield c d d  out WPH 
g with his special jurymen a t  Guildhd in Lonc 
letensibly aimed at  the simplification of commer 

..,,,dure but was, in fact much mow, its purpae 
reation of a body of substanthe commerch\ 1 
d, just, modem in character and a t  the u m e  tim 
ony with the principle of the canmon law. I t  
o Lord Mansfield's genius that the hptmoniution of 
nercial custom md the c o m m a  law w u  c d e d  out 
almost complete undtrntnndi.lU7 of the requinmenbr 

,. ..le commercial community, and the fundunsntd 
principlea of the old law and that murkm of jdeq 
proved acceptable to both the merchrntr md Lawyen 
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Era of Codification 

At the beginning of the nineteenth Century, codification 
of commncid law in Europe had begun Indeed, i t  was the 



Napoleonic Codification' which opened the era of codifi- 
cation. l The development in Europe greatly influenced the 
attitude and thinking in England With the incorporation 
of commercial law into the body of common law, the way 
was paved for the codification of commercial law. For one 
thing, the rules of commercial law had become fairly settled 
in the precedents; for another, the rules had become certain 
"The province of a code, 1 venture to thrnk is to  set out, in 
concise language and logical form, those principles of the law 

which have already stood the test of time.'" Since 
merchants preferred to organise their business in a way to  
avoid disputes, it was necessary for them to know the rules 
that govern their transactions. 

In England, the' codification process was started by M.D. 
~halmers.' ' It foliowed a different pattern from that in 
Europe and America. Instead of codification of the entire 
Law or branch o f  law, specific areas of la!(. were codified. 
The Companies Act was passed in 1862 and by 1882, the Bill 
or Exchange Act had been enacted. This ;\,as followed by 
the Partnership Act 1890, Sale of Goods .4ct 1XP3 and 
\ larine insurance Act 1906. These Commercial legislation 
scned the commerrial community u?eIl, a cornmunit). 
that was more concerned with organising business activities 

in a wav that wo~ild avoid disputes. With the rules well 
scttled dificd fonii, it was possible for business me11 
to info isclves about the Law governing their transac- 
tions. of these codifying acts' ' have remained 
i~namcnded through the yean. This was due largely to the 
skill of the draftem of the Codes. Appreciating this quality, 
Ilcnning L. J. said,' ' "U'e no longer credit a part), with the 
forcsigllt of a prophet, or his lawyer with the draftmanship 
of a Chalmers." This codification has to  some extent been 
cxtcn(red to Nigeria, especially former M'estem Nigeria and 
Lagos State.' 
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Reception and Development 

By virtue of the variou! ion l~gislation,' O The 
common law, Doctrines of Equity, and Statutes of General 
Application that were in force in England as at 1st Januaq, 
1900 were received into Nigerian Law. In the former 
Western State (now Ogun, Oyo, Ondo and Bmdel States), 
and to  some extent in Lagos State, only Common law and 
doctrines of equity are applicable. English statutes of 
General Application were re-enac local legislation 
Indeed, one major reason for the I I was that it was 
thought that customary law could pe with the new 

economic order introduced by the colonia L Cinrq 

its reception, commercial law ha considc 
I 

economic development in Nigeria 

The Law of Contract is the foundation of commercial law. 
It  proceeds on two principles,' ' freedom of contract, which 
assumes equal bargaining power of the parties and the sanc- 
tity of contract (Pacta Sunt Servanda). This wap lqgely 

influenced by the Laisser-Faire economic philosophy of the 
time. Consequently, once there is a contxct - an.offer, 
acceptance, consideration acd intention tn create legal 
relations - parties t o  such contract are bol 

he terms 

of the contract,' even if they never read il ignorant 

of its 
The assumptioh of equal bargaining pow 

3 

contract has been questioned. Lord Denr S 

view in this way: 

Oh what abuses were not covered by this Catchword 
'freedom of contract'. I t  mattered not to the judges of 

e day that one party had the power to dictate the 
rms of a contract and the other had no alternative but 
submit. If he had submitted to it howeverunwillingly, 

he was bound.24 
Lord Diplock, some years later, whlle d It  

in a contract in restraint of trade case said: 
I t  is in my view sdutory to acknowledge that in relusmg 

to enforce provisions of a contract whereby one party 
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agree8 for the benefit of the other party to exploit or 
to refrain from exploiting hi# own eamihg power, the 
public policy which the Court il hplmenting is not 
some, nineteenth century economic theory about the 
benefit to the bneral pu* of freedom of tmde, but 
"e protection of those whas barn* p w m  k 

stronger to enter ' i!!ah that are unconsciofi 

On the bas19 of the prcsenr societal objectives, it is clear 
that a changed conception of, and attitude towards the law 
of contract,26 which underlies all the branches of com- 
mercial law, is inevitable. The law of contract should there- 
fore be seen as encompassing new social relationships not 
contemplated by the traditional doctrine, retaining its.private 
character in relations between individuah and the state, but 
subject to regulations imposed in the public interests.?' 
Becauie .of the inequality of bargaining power of the parties 
and the need to protect the weaker party, there have been 
judicial as wcU aa legislative interventions in various areas of 
commercial law. Investors need to  be protected against the 
management of companies, employee8 against employers, 
buyers against sellers of goods, etc. This development is one 
of the characieristic features of commercial law at the 
present time." After dl, law has social responsibilities to 
the weak and the strong, the rich and the poor, the young and 
the old. This approach, if vigorously pursued, will lead to 
social justice2 as against formal justice which sometimes 
works hardship and hampen economic development. 

Commercial Legislation 

Progressive measures were taken in various areas of com- 
mercial law in aid of ec~nomic development. Various legisla- 
tion were enacted. The Hire-Purchase Act3 O was enacted 
in 1965 but it came into operation in 1968; the Companies 
Act ' ' in 1968; the Petroleum Act3 in 1969; the Nigerian 
National Petroleum Corporation Act3 in 19 77; the Nigerian 
Enterprises Promotion Acts3 in 1972 and 19 77; Securities 

and Exchange Commissions ~ c t ~  in 1979; the Insurancc 

Act3 in 1979; Insurance Companies Act3' in 1961 and 
Banking ~ c t ~  in 1969, to.mention a few. 
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Hire-Purchase System 

Hire-purchase transactions were governed exclusively by 
common law as there was no English statute of general 
application which applied to Nige.ia3 It was in 1965 that 
the first Hire-Purchase Act was enacted but it did not come 
into force until 1968. Before then, the common law which 
applied was not only inadequate but worked untold hardship 
an the buyers of. goods under the system in ~ i ~ e r i a "  As 
there was no regulation governing the rate of interest payable 
on the loan, the owners of goods had an unfettered discretion 
to fix the interest payable on such. Harsh and onerous 
terms were included in the hire-purchase agreements which 
enabled the owner to  seize the hire-purchase goods whenever 
there was default in the payment of instalments regardless 
of what percentage of the price had been paid;4 ' to compel 
the hirer to  insure the vehicle with a particular insurance 
company or . e hire-purchase vehicles with a particular 
garage. The >n of a hirer was so precarious that a 
learned writ1 said, "in the first place probably no 
commercial activity with the exception of money-lending 
presents such opportunities for the economically strong to 
exploit the economically weakSH4 Surely this naked 
exploitation is not conducive to econc velopment. The 
Hire-Purchase Act was therefore pa regulate hire- 

purchase transactions. 
The Hire-Purchase Act which has altogether 21 sections 

may be described as the hirer's Act, revolutionary and highly 
protective. Most of the injustices which characterised the 
hire-purchase system at common law were eliminated. The 
Act covers all hire-purchase and credit-sale agreements, other 
than agreements in respect of motor vehicles, under which 
the hire-purchase price does not exceed two thousand 
naira, and all such agreements in respect of motor vehicles, 
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of car and furniturc loans to public servants. In a depressed 
economy where the value of goods has shot up, the role I 

which hire-purchase may play in bringing the goods within 
the reach of the masses cannot be over-emphasised. 1 

Sales Transactions I 

Sales transactions have national as well as international 

dimensions. Sales may be confined within national bounda- 
rles, or may cut across them. Those within the national 
boundaries may be governed by national law. In Nigeria, 
such transactions are governed by the English Sale of Goods 
Act 189356 and the Sale of Goods Laws.5 ' 

Sale of Goods was dominated in the sixteenth century by 
the Common Law doctrine of caveat emptorS8 - buyers 
beware. By this doctrine, a buyer of good is deemed to take 
i t  with all its defects. A buyer of defective goods was there- 
fore without any remedy. The effect of caveat emptor has 
been cut down by the implied warranties5 and conditions6 O 

of the Sale of Goods Act6 ' and Laws. It is implied in favour 
o i  the buyer that in a contract of sale, unless the circum- 1, 
stances of the contract are such as to show a different inten- 
tion, there is an implied condition on the part of the seller 
that in the case of a sale he has a right to  sell the goods, and 
in the case of an agreement LO sell he will have a right to  sell 
the ,~oods  a t  the time when property is td pass.6 

A. thiet who has stolen goods and sold them to a third 
part). has no right t o  sell the goods, nor can he pass title in 
the roods to tlte purchascr, title remains in the o ~ r n e r . ~  
Howe\'er, t h e  purchascr is not ~ i ~ h o u t  a remedy for he can 
alwa),s sue for clamagcs for hreach of contract and recover 
the l u l l  ~ ~ i ~ r c h a s c  price even though he has enjoyed the use 
o f  the goo~ls.6 

B u t  the ri;ht t o  sell is wider than the right to  pass pro- 
pert).. ,\ccordingly, if a seller (.an be stopped by process of 
I.aw Irorri sclling. he has no! the rifiht to In a sale 
h)  description tllct-c. ic  an ir111)lied condition that the goocls 
will corres,)c~nd wit11 the d e ~ t  r i p t i ~ n . ~  l'he term "sale of 

goods by description" i~pplics to all cascs where the purchaser 
has not seen the goods I>ut is relying on the description 
alone.6 Also implied into contract of sale arc conditions of 
merchantable quality, or fitness for a p u r p b ~ e . ~  

These implied conditionx and warranties give efficacy to  
sales transactions, ensuring that buyers obtain what they 
bargain for under the contract of sale. I-Iowcver, these condi- 
tions and warranties may be e x ~ l u d e d . ~  But the courts have 
consistently interpreted exclusion clauses restr i~tively.~ 
They have even gone further by developing the doctrine of 
the fundamental term, breach7 of which cannot be protec- 
ted by the exclusion clause. Lord Denning put it thus in 
J. Spurling Ltd. v. Bradshaw: 

These exempting clauses are now-a-days all held to be 
subject to overriding proviso that they only avail to 
exempt a party when he is carrying out the Contract, 
not when he is deviating from it or is guilty of a breach 
which goes to the root of it. Just as a party who is 
guilty of a radical breach is disentitled from insisting 
on further performance by the other, so a l s ~  he is 
disentitled from relying on an exemption clause ... 

Accordingly, a party to  a contract cannot rely on an 
exemption clause however widely drawn if he is in breach 
of a fundamental term of the contract. But the House of 
Lords in Suisse Atlantic Societe 0' Armement Marina 
S. A. G. A!. v. Rotherdamshe Kolen Centrale7 denied the 
existence of such principles contending that whether a breach 
of fundamental term would operate t o  deny the efficacy of 
an exemption clause was a matter of construction of the 
contract and the exemption clause itself. Since the discus- 
sion on the exemption clause in that case was obiter, the 
practical result of the decision in relation to the sde  of goods 
exemption clause is likely to be very s l j~ht .  Subsequent 
decisions, rather than clarify the situation, have tended to 
confuse ~ t . ' ~  IIowevcr, the Supreme Court and the other 
Nigerian Courts have consistently held that a breach of 
fundamental term operated t o  deny the efficacy of an 
exemption c l a u ~ e . ~  But recently, the Court of Appeal in 





The 1964 conventions did not receive adequate adherence 
because of inadkquate participation or representative of 
different legal backgrounds in the preparation of the con- 
ventions. UNCITRAL therefore established a working 
Group of 14 States (a cross section of UNCITRALS World- 
wide representation) and requested the working Group to 
prepare a text that would facilitate "acceptance bv countlies 

I of different legal, social and economic systems". The working 
group submitted a draft convention on sales based on the 

, 1964 Hague Bales Convention (ULIS) and draft convention I 
on formation based on the 1964 Hague Formation Conven- 
tion (ULF). In June 1978, the full commission completed 
the review of the two draft conventions and combined them 
into a single draft convention on  International Sale of Goods. 
And by September S O ,  1981, the convention had been 

*ed by twenty-one states,l thus bringing the convention 
into force.84 

Under article 1, the convc ]plies only if two basic 
requirements are met: (1) the seuer and the buyer must have 
their "places of business in different states" and (2) the sale 
must have a prescribed relationship with one or more states [i 
that have adhered to the convention The convention deals 
extensively with the formation of contracts, the rights and 
obligation of the parties to  the contract of sale and remedies 

! 
I 
I for breach of contract. The unsatisfactory state of the 1 

domestic law on issues relating to  offer and acceptance, 
delivery of goods and handing over of documents, passing 
of property and risk, examination and acceptance uf goods 
have been adequately dealt with. However, parties may 
exclude the application of the convention or derogate from 
or vary the effect of any of its  provision^.^^ The convention 
now provides the international business community with a 
legal framework from which they can draw from time to 
time to meet their legal requirements. Certainly thi. 
endeavour is bound to  hasten the pace of economic develop 
ment worldwide. 

Company Law and lndigenisztion 

In the areas of economic activities, Cornpanics arc the 
major instruments of commercial organisation. 'I'lic Conl- 

panics Act 1968 allows two or more persons to incorporntc 
a company, with lcgal personality distinct from thosc ol  
its members.86 But a more sensitive and vital issue of forcign 
participation in Nigerian cu~npanies is not addrcssc(l by th 
Companies Act. While regulatory controlsa ' exist, tllcse ar 
not far reaching enough. Consequently, , the P;igeriall 
economy was dominated by foreign c a ~ i t s l  and pcrsonncl 
even after independence on October 1, 19tiO. 

A 1963 industrial survey showed that 68% o f  the paid 
up capital of Nigerian companics were o f  rorcign origin, 
22% came from Nigerian govcrnrncnts and only 10% repre- 
sented indigenous  interest^.^^ Ily 19 70, the hold of mult 

national Companies on thc Ni~erian cconomy hrtd becom 
total.89 The need to  \vrestlc the ccononly Irom forcig 
domination became vcry compclling. 'I'his Icd to the 
increasing demand for "Nigerianisation" of the ccononl!,. 
The Federal hlilitaq Govcmmcnt acceptccl thc principle that 
the Yigerian economy should be controlled 1,). Ni~crian 
Government policy on -indigenisation was statctl in tll 

Second Development Plan as follows: 

erian ownership and contrc ustrial lnvest- 

ments  are extrenlely low. Inciigenec~us o\vnersIiip and  

control of strategic industrial areas arc csscntial in orde. 
t o  maxilnisc local retcntion of profits, incrcasc the  ne t  
industrial contrihutio'n t o  thc  national ccononly and 
avoid cxplosivc socio-political c ( ) ~ l ~ ~ u ( ' ~ l ~ c s  that arc 
b a n d  to arise in fu ture  wiUi forrign allscntcc control  
o f  t h e  nation's industrial sector. T h e  government is 

convinced tha t  t he  drive for &eater Nigerian participa- 
tion should proceetl siniultancously wit11 attracting 
foreign investment on tnutually hencficial tcnils. Local 

and  foreign investors can nnlv work t o ~ c t l l c r  1) n when t h e  
interest of t hc  nation is t all t i ~ ~ ~ c s  





be all embracing, item 39 of schedule 3 provides that 
all other enterprises not inclutled in schedule 1 or 2, not 
be~ng  public sector entcrprisc, n u s t  idso comply with the 
provisions of S.6 of the 1977 Act. The 1977 Act, unlike the 
19 72 Act widens the scope of indigenous participation since 
there is no single enterprise that can be wholly owned by any 
alien. 

Under the 1977 Act, the Nigeriar Enterprises Promotion 
Board was retained as the principal organ of the implementa- 
tion ~"occss, supplemented by the Capital Issues Commission 
and Enterprises Promotion Inspcctors. The powers and 
functions of the Board as contained in the 1972 Act were 
substantially incorporated into the 1977 Act. 

One important improvement made by the 1977 Act is the 
recognition of workers' right to  the ownership of shares in 
enterprises. Accordingly, at  least 10% equity participation 
of schedule 2 and 3 enterprises are reserved for workers.' O 6  

Of this, not less than 50% is to be reserved for non-manage- 
rial staff. The Act lays down general ,guidelines regarding 
approval of sales or transfer by the Board cr  commission. ' ' 
Specifically, it stipulates that ownership of enterprises should 
be widely spread and deliberate effort must be made t o  
prevent concentration of ownership in a few hands. Towards 
this end, no individual is to be allowed t o  have control of 
n101.c. 111;ln onc cntrrprisc and the niasimum interest that any 
Si~criiin, \\.ilh ~ h c  csccption of owner-manager, could 
p o ~ c s s i i n  a n y  cnterprisc was limited to #50,0(!0 or 5% of 
the cquit)., which eLrcr was higher. ' 

I 
'~ Recent :ourt of !\ppc:il Iiatl the unique opportunit? 

of considc supen isor)  ~)o\vc,~ s of the Riqcrinn Entcar- 
I prises PTOITIU L I U I I  Board u n d e ~  the  1 .ntc: l,risrc l'romotio~l 

~ Act 19 77 in Nl~er ian Enterprises Pro~ i~o t ion  Coat-: v. iCletul 

I Construction (W. A.) L td. ' ' O The Nigerian Enterprises 
1 Promotion Board had, after due consideration, declared null 

a1 "all increases in npany's pita1 after 

J h 1976 since tk : neithe~ ed by thc 
llr~ger~an Enterprises Prol.---.-.- Board nor vaued by the 
Nigerian Securities and Exchange Commission and directed 
that they (the Plaintiff/Appellant) should submit proposal to 
indigenise additional 20% of the Company's capital including 
1 rorkers participation." 

nd void 
une 29t; 
7 .  . 

the COT 

ley were 
nntinn 

share- ca 
: approv 

1 

0%-man, 

The Cc Appeal held that the NI lnterprises 
Promotion Board could not exercise such powers as Private 
Companies were excluded by S.9 (1) of the 1977 le 
S.9(2) applies to  sale or transfer of enterprises and I le 
or transfer of shares. Kutigi J.C.A. said: ' ' ' 

Act, whi 
not to sa 

laving come to the conclusion that sub-sect 
e s  ne t  apply to the creation of new capital, or 

sale or transfer of shares and does not  a1 ~rivate 
company, i t ,  in my view, follows that 11 (1) 
(d) of the Act which provides for 10% artici- 
pation when an enterprise is being SOIL v, ,,a,L,ferred 
does not apply t o  the appellant herein. In the same vein 
1 am also of the view that section 7(1) of the Securities 
and Exchange Commission Act 1979 which r~ l a t e s  t o  
the issue or sale of Securities e said t o  apply 
t o  the appellant. The increr! thing 
while their issue or sale is anoth 

)ply to a I: 
section I 

workers p 
1 rrr tr.lnr 

cannot b~ 
se of shat 
er. 

PS is one There w.as consitlcrable improvcmcnt in thc rt~cchanism of 
salc ant1 trancfcr o f  cnto-prlscs iindcr thc 1977  .?c!. 'I'hc 
Board r r i s t  i~l~l)ro\ .c 1 I , (  1cr:lls anit co~~di t ion ol' sdc  of 

cntcrpriscs in schcd~~lcs 1 ,  2 and 3. '1.11~ Ci~pitnl Iss[,es 
Commission' O Y  mlist approve the pricc a t  tl-hich sharcs arc 
to he svlti or transfcrrccl, t l ~ c  timing of salc and the tcrms and 
conclitions oi' snlr nr tr;~nsfcr o f  sharcs or enterprises col~ered 
b)- sclietlu~cs 1 ,  2 ;mtl :i opcratcd as public co~l~p;lnie~,  

The 1977 Act incorporated the offences and the penalty 

v, provisions in the 1972 Act, although there were more severe 
penalties provided in SS.13 and 14 which empowered the 

\ Board to seal up, take over or sell any defaultin? enterprise. 
The oil industr). was also affected Ly the indigenisation 

policy, not only by the Niqerian Enterprises Promotion Act 
but alsc~ by thc J'etroleurn Act 19G9,' ' anci thc Nigerian 
National J'etrolcum k t . '  'l'he rcsult is that the oil 



industry was rescued from foreign domination in terms of 
institutional control, ownership and participation.' ' 
Further measures were taken in other areas of the economy 
to  advance the indigenisation policy. The Companies Act 
1968' ' requires all companies operating in Nigeria to  
register as a Nigerian company. The Banking Act1 ' requires 
banking business to  be undertaken by companies incorpora- 
ted under the Companies Act with a valid licence ganted by 

the Minister. These requirements ensure some government 
control over these institutions. 

The Nigerian Enterprises Promotion Act 19 7 7 indigenises 
equity ownership in Nigerian Companies. By the provision 
of the Act, Nigerians are entitled t o  the ownership ~f the 
majority of the shares in companies operating in Nigeria 
Currently, the Act does not guarantee the Nigerians the 
exercise of management control over companies with foreign 
share-holders. It is, therefore, possible for foreign share- 
hoIders in Nigerian Companies t o  control the company even 
though Nigerians hold the majority of the company shares. 

The issue came up for determination in the case of 
Kehinde v. Registrar of Companies. ' ' ' Honda Manufac- 
turing Company of Japan entered into a joint venture 
agreement with some Kigerians to  establish a branch of the 
Japanese Companv in Nigeria. The 1977 Act requires 
Nigerians to  hold 60% shares in such a company. The pro- 
posed company had 100,000 shares and by the artides of 
association of the company, Nigerians were to  hold 70,000 
shares while the Japanese would hold 30,000. The article 
further provided that the Japanese shares would carry 3 votes 
per share while the Nigerian shares would carry one vote per 
share when matters concerning the management of the 
company were being considered. The result is that manage- 
ment control of the company was in the Japanese share- 
holders. Their minoritv share-holding of 30,000 gave them 
a majority vote of 90,000 as against the Nigerian majority 
share-holding of 70,000 which gave a minority vote of 
70,000. The Registrar of Companies refused to register the 

corn1);iliy on thc gror~ntl that the Japanese manageme 
control is contrary t o  the spirit of the 1977 Act. On 
application to the Federal High Court, the Court issued ; 

writ of Xlandamt~s compelling registration on the ground tha 
therc was no legal justification for refusing registration. 

The Compnnics Act 1968 and the 1977 Act should ' 
interpreted consistenti). uith a view to achieling t 
economic objective of the Federal ,llilitaq Government. 
this regard, sharp company law practices must be check( 
so as to enable Nigerians control their economy. This ca 
for a change of jtldicial attitude towards the interpretatic 
of these Iegislation.' ' 
Settlement of Commercial Disputes 

In the con~plex network of commercial activities, disput 
are bound to arise and parties to such disputes may resort 
the regular courts. The High Courts have unlimited jurisdi 
tion in civil matters1 ' and therefore have power to  t r j  
such disputes. Any party who is dissatisfied with the 
jud,ynent of the High Court can appeal to the Court of 
Appeal and then to  the Supreme Court. But trials in the 
regular Courts are cunibersome and often unduly prolonged. 

Merchants were dissatisfied with the procedure and 
remedies available at the regular courts.' Right fro 
the beginnin? they had favoured a situation in which disput 
involving merchants were settled within the merchan-_ 

community buc this was not favoured in England. An 
attempt was wade following the decision in Rose v. The 
Bank of Australia' ' to  m6et the demand of the merchant. 
The judges of Q u m ' s  Bench Division then resolved , 

follows: "that it is desirable that a list be made of causes t 
be tried by a judge alone, or by jurors f ~ o m  the city; an 
that a Commercial Court should be consisted of judges t o  1: 
manned by judges o f  the Queens Bench Divisions." TI 
English Supreme Court Practice' stated the objecti,, 
to be "to create a simplified procedure, more suited to  the 
needs of the mercantile community, with briefer pleadings, 



morc cxprditious trials herore judges or spcciitl cspc:rienc.e in 
such cascs and reduced cxpcnses." 

Thc esprcssion "Commercial Court" is a misnomer ;IS 

there is no Commercial Court in England. iVhat cxists is n 
special list for Commercial Cases. Even then, this special list 
does not includc cascs dealing with conipanics and bank- 
rliptcy which are tried in the cllancery division. 

In Europe the position is dificrcnt. hIcrcli,uits arc 
reprekented in the CommerciaI Courts in France and 
Germany. The tribunaux de Commerce in Francc are staffed 
hy merchants and Handelsgerichte in Germany consists of I 

a professional judge as Chairman and two inerchants as I 

assessors. It has been suggested1 2 3  that the differcnce in 
approach between England, France and Gennany is due 
largely to the fact that Commercial Law in France &nd 
Germany is a clearly defined separate branch of I a v ,  whilst 
in England it forms part of the la~v of contract. \\'hilt 
merchants in Europe .were satisfied with the machiner)' for 
settling their disputes, those in England werc not. The result 
is that arbitration became popular among merchants as a 
process for settling their disputes. Arbitration was first put 
on statutory footing by the Arbitration Act 1698 but 
fundamental changes were effected by the English Arbitra- 
tion Act 19 79. 

In Kigeria, it seemec erchants mten- 
ted with settling their ~s in the 7'11 e 
reasons for this is not iar to seek. Nigeria was ~ a s ~ c a l l y  an 
aqicultural co  -oviding for thc needs of her citizens, 
so most of the s that arose were settled in the family 
courts. There vraa rrlcrefore less use of regular courts. LVhen 
commercc was introduced, the situation changed and with 
its expansion and the gradual industrizlisation of the 
economy, merchants began to complain, like thcir counter- I 

parts in England, that the crclinary courts are expensive, 1 
too slow, and unspccialised .fnd could therefore not satisfy 
their aspirations. There was; therefore a need to  have other I 
means of settling disputes &part from the regular courts. 

untrs  pl 
dispute ...- " th,> 

1 that m 
dispute 

itially cc 
courts. 
, . 

Some attempt to m c ~ t  this lailinq I - C S U ~ ~ C ' C ~  ill lllc cstahli' 
ment of the Fcricr;~l Nic.,11 Court' '4 with csclusi\~c jurisd 
tion' in Fcdcral fiscal and some ollicr commerc 
matters.' However, this is apparently not far reach] 
enough and recourse has been made to tllc arbitral procc 

Settlement by Arbitration 

metly 
c remed 

Arbitration is the "reference of a dispute 01 differer 
between not less than taqo pnrties for deternunation af 
hearing both sides in a judicial manner, by a person 
persons other than a Court of Competent jurisdiction."* 
This definition has receivcd judicial approval in ~ ige r i a . '  
Arbitration was put on statutory footing by the Arbitrat 
Ordinance 1914.' " The Arbitration Ordinance has bc 
adopted by the Arbitrarion Ldwq of the states.' 3 0  Cor 
quently, the law on Arhitr;rtion is practically the s a  
throughout the cotrnirv.' ' ' 

Any dispute arfcl-ri~f: (;111 r i c l ~ t s  in which only dama~c 
are claimed may be rcfencd to arhitration.' " It is essenti 
that parties must have a w e d  to refer tileir dispute to  arbi 
tion. Once there is a submission, unless a con t rav  intent 
is expressed, it is irre~rocahle cxcept by leave of Court or 
mutual c o n ~ e n t . " ~  But it is necessary to  draw a distinct 
between an apeemrnt which contains an arhitration cla 
;Pad the arbitration clause itself. Kt'hile the former sets 
the obligations which the parties undertake towards I 

another, the arbitration clause merely ernl>odies the ag 
ment of both parties that in the event of a dispute ari! 
from such agreement, it. ~ h o u l d  he referred to arbitrati 
This distinction is important ?specially with regard to  
remedieq availal~le in case o f  hrrach. I f  there is a brcack 
the agreement, darnace5 i5 the anprupriate re1 
for a breach of arbitration clause the appropriat 
an order of specific performance to compcl performanct 
the arbitration clause.' 

Apart from its contrilct~lal nature, arbitration emhodi~ 
judicial ekrnent rn well. The arbitrator once appointed II 
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ti on^.'^' The questions one may ask are, who negotiated 
these contrzcts? Nigerians? If they were, did they have 
national interest at heart when they negotiated these con- 
tracts? Were the contracts vetted by legal expcrts? Answers 
t o  these questions are crucial, not because they will enahle us 
redo and replan our past activities (for the past is past), but. 
because they will help reshape our future directions. 

I t  is gratifying to note that the Federal hlinistry of Justice 
under the able and dynamic leadership of Prince Bola Ajihola 
S.A.N. has recently conducted an international seminar on 
the drafting and negotiation o f  international contracts. '['his 
has fed to  the setting up of a Contract Review Committee of 
which this lecti~rer is a member. The Committee is, inter 
olio, charged with the responsibility of f o r i l ~ u l ; ~ t i n ~  g~~irlc.- 

lines which will assist in the negotiation and clral'ting c ) I '  
intemal and international contracts t o  be entered into l)y our 
Governments, and to  assist in vetting such contracts. Certain- 
ly the activities of  this Committee will reduce, if not conl- 
pletely eliminate, glaring malpractices mnnik tllc 
contracts enterea into by Federal ant1 Statc (;i nts. 

The machinery for settling disputes rrising Irom inter- 
national commercial contracts inoli~dc the Internatiorlitl 
Chamber of Commerce in I'aris, tlic 1,ondon Court of 
Arbitration, the UNCITRAL Arbitration Rules, a i ~ d  the 
Convention on The Settlement of Investment 3isputes. 

Enforcement of Awards 

As regards awards made by an arbitrator governed by the 
Arbitration Law, such an award ia enforccahle in the same 
manner as judgment obtained in the law court.' 4 9  An 
award can be enforced by application to  court directly to 
enforce the award or  by applkation to  enter judgment in 
the terms o f  the award.' " After obtaining jud 'pent ,  the 
applicant can then levy execution under the Sheriff and 
Civil Proass Law. 

The enforcement of award made by  International Corn- 
merciai Arbitration is governed by the Convention on Recog- 
nition and Enforcement of Foreign Arbittal Awards, New 
York, 10 June, 1958. The convention applies only t o  con- 

, 
tracting states. Art. I11 provides: 

"Each Contracting State .shall recognise arbitral awards 
as binding and enforce them in accordance with the rules 
of procedure of the territory where the award is relied 
upon under the conditions laid down in the following 
articles. There shall not be imposed substantially more 
onerous conditions or hlgher fees or charges on the 
recognition or enforcement of arbitral awards to which 
this convention applies than are imposed on the recogni- 
tion or enforcement of domestic awards." 

Nigeria ratified the convention on 1 7  AIarch, 1970 as a 
contracting party subject t o  the following reservations: 

"In accordance with paragraph 3 of ~rt icle 1 of the 
Convention the Federal Military Governn~ent of the 
Federal Republic of Nigeria declares that it will apply 
the convention on the basis of reciprocity to the recogni- 
tion and enforcement of awards made only in the 
territory of a state party to this convention and to 
differences arising out of legal relationships, whether 
contractual or not, which are considered as Commercial 
under the Laws of the Federal Republic of Nigeria." 

For a treaty to  have the force of Law within Xiyeria. the 
Constitution of the Federal Republic of Niqeria 1879 
requires such treaty to be specifically enacted into la\v.' 
This treaty has not been so enacted. it is therefore not  
applicable within our domestic jurisdiction. But it is binding 
when the treaty is applied by international tril,~r~'ilc 1)ccause 
intemal procedural defect will not provide a defence hefore 

1 an international tribunal. A f o r e i q  award ma) however be 

1 enforced if an action is brought in the terms of the award in 
the Law cour t  and judgment is obtained. Execution can 

then be levied on the judgment under the Sheriff and Civil 
Process Law. 
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with ;i jr!dgr wlllercx this i\ necc5ss:1rv I~aving regard to 
: nitturc o f  thc si1;)it~cl-n1a11cr of the tlisputc. 

2. Legislation o n  cotl~rrlc.rc ix l  1:rw should l ~ e  periodically 
reviewed and 1113-tl;rtrd in linc with current economic 
realities of the n~ition. 

1111 

Ge 
shc 
- -- 

above, 
Law Rcl 

* 

the 
Form 

5. To concrctisc the rccolnmcndalion in 2 
Nigerian Bar i2scor.i,1tic>n sl~crulti SCI up a 
Committce 3.; a \t,~ntlinq C ~ ~ n i n ~ i t t e c  of the Assocla 
whose function worrlcl I)c to review Icgislation 
commcrcial law Srom time to timc and forward rei 
-sndations to tlic Ilonourable I.'ederal Attorney- 

:neral. 'I'hc law 1:acultics of thc Nigerian Universities 
ould also forw,rrd thc results of their researches and 

renorts of conference. to the Jionourablc Federal 
torncy-General whose office would collate the 
Iorts and utilisr them in rcvicwing legislation on 

commercial law. 

4. Urgent action sliol~ld I)c takcn to complete the revision 
and re-enactment of Statutes of  General Application as 
Nigerian lecislation. 

5. The Contract Ecvirw C t ~ ~ r n  -cc,n?;ly set up by the 
Monourab!~ Federal i\+t?ornr!r-c&cncral atld hlinister of 
Justice should Ijr ~t.atutorily reco~niqed. A similar 
body should be sct up in the sta.tes. 1 believe that this 
will eliminate t'?f: enormou? waste. in the contract 
award system. 

6. The Hire-1'11rchasc s!.stcrn should he reorganised and 
modernised ant1 I~t~siticssmen cncouraqed to incorporate 
companics to  cnrr;li:c in hire-purchasc business. The 
facilities provitletl h!. these companies will enable 
public servants to buy motor vehicles and other articles 
on hire-purchase. Gnvrrnrnr.nts will then be relieved of 
these burdcns. 

7. The Federal Military Government should set as societal 
objectives, discipline, morality and frugality. These 
objectives should form a course of study in p r h q  
and secondary schools and institutions! of higher 
learning. 
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