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Rintcd in Nigeria by W. Girardet l'ress ( W . A )  ( o . ,  Ihadan  

In a Nip;pri:m Wniversitv, i t  is not  unusual t o  find a queue 
of newly appointed 9rofessors waiting t o  deliver their 
innny;llral 1ect.ures. I was in such a situation when the Fedcrd 
G o ~ ~ c m m c n t  gave me, in 1977, an ass ipment  as a Judgc ot' 
t l ~ c  thrn nc\vly c<tn!:~lisl-1, cl National Industrid Court. In fact, 
J had. already subniittcd to the University thc titlc of my 
Irchirc. I was able: t o  return t o  the University only at the end 

I o f  hlay, 19S5 an t1  I ;irn happy this altcmoon I'or the 
opportunity t o  f~,lfil this important obligation. 

The developmrnt of' I,abour Law in Nigeria has been 
greatly influenced h~ the common law rules and some local 
statutcs whic~1 followetl similar Icgislation in Britain. Nigeria 
was a British dependency lor a whole century (1861-1960) 
and, inevitablv, the labour policy of the colonial aclministra- 

! :ion had a direct and far-reaching effect on the devclopment 
I of its Labour Law. 

11 follow in^ the econornic dcprcssion o f  1929, the Colonial 
Secretary gave dirccti\~cs to  thc Colonial Governors t o  pass t o  
the workcrs in thcir tcrritorics, in form of improved social 
sewices, some of the economic irnl~rovemcnts which the 
colonial economy hacl ;rccluircd after the depression. The 
Colonial Secrc:tar). fi~rtller c!ircctccl that thcre shoultl be 
proper inspection ant1 sul,crn.ision o f  labour, ant1 that  :I 

dcpartmcnt or labour shoultl he cstablishctl 1)). the Co1oni:J 
C;ovcrnmcn t. 

.Zs a secj~~cl t o  ~ l ~ c s c  tlircctivcs, thc Trndc Union4 

1 Ordinance S o .  4.2 of 1938 way ~ ) rom~~Iga tc t l  I,? thc S i k - - '  'C 11an 
<;ovcm~nent rolloavc(l, in 1930. b\. thc settiny or a 1;rbour 
insl~c:ctorate ; ~ r ~ r l  the ~) ;~s , s i~ l<  0 1 '  t l ~ c  'Tra(lc 1)isl)~rtc:s (.Irl)itr.;~- 

tion anrl Inquiq.) Ordinance 1!)31. I~'u~thc~mc~rc:, 1)ctwcc.n 
1940 ant1 1'3.F.') thc British I,o\cmnic:nt cnrictctl a scrirs ol' 
Colonial U e ~ e l o ~ ~ m e n t  and \\.cll':trc .lctr; ilnd(.r ivhicl~ 
dc\-vlopmcnt s the~ncs  \vcBrc cst;~l)lislic-(1. 7'0 qual i l~ .  lor .I 

I tlc\.clol)mcnt gr;~nr, thc (;o\.c.nlmcnt 01'  a tcrritor\, I I ~ L I ~ ~  lla\(% 
p:~sxc.(l I t  gisl:itic ,n \~ . i th  11 \ i c w  t o  cncoul 'ifiin; tllc. c . I ~ I I . I . ~ ~ I ~ ( ~  



and functioning of trade unions. I t  was also a condition of 
the grant that the wages paid t o  the workers on the scheme 
must be reasonable. 

In pursuance o f  the labour policy of the British Govem- 
ment, the period between 1945 and 1960 witnessed the 
enactment in Nigeria of a number of important Ordinances. 
There was the Labour Code Ordinance of 1945 which 
contained, inter alia, detailed provisions on contract of 
employment, forced labour, employment of young persons 
and recruitment of labour. In a n  earlier statute, the \\'ark- 
men's Compensation Ordinance 194 1, provision was made 
for payment of compensation to  workers for injurics suffered 
in the course of their employment. The pu~posc  of the 
Factories Ordinance of 1955 was to  cnsurc thc workers'. 
safcty at work by imposing a statutor) duty on thc cmployrr- 
to take speciricd prccautionar)~ mcasurcs ant1 to  ~)ro\.itlc 
ccrtain facilities for thc benefit of his wo~.kers. l<clually 
important was the \\'ages Boarcls Ortlin:u~cc 01'  19.37, thc aim 
of which was t o  protect \vorkcrs against ~rnrcasonnhly lolv 
wagcs. It would h r  rccnllctl that a 1)cpartrncnt 0 1 '  I.:~bour h a d  
bcen crcatcd in Octol~cr 19-12 ancl follo\~-in: thc lcclc'rd 
constitution of 1954, rc!,rional c,l'l'iccs o f  t11(. 1)cl)artrncnt 
wcrc sct up under Assistant Commissionc~rs 0 1 '  I,;II)oLI~. 7'11~ 
Ilcpartmcnt was, howcvcr, not intcc;ratc(l \\.it11 t l ~ e  1linistr.~- 
of Labour until April 1959. 

An elaborate Bill of' I<igli ts 11,:~s first \vrittc>n i n t o  the: 
Yigcrian Constitution in 1959 ant1 solnc o f  tlic ri;;lils. q~rcli as  

rrcedorn o f  csl~rcssion ant1 I'rcctlom of associ:rtioll, ;tr(. c-l.uc.i:~l 
for the smooth \zrorkinq ol' tlic s).stcm 01' inrlt~s~l.ial 11,1;1rions. 
Succcssi\.c constitutions I~a\c. t.c.t;~inccI tIic,s( I ) I  I ~\-i . ; ion\ (.\.(:TI 

wit11 grcatcr atnl)lil'ication. 7'11~ rii:ht.; ; I I . ~ ,  c . r ! r ~ r , i ~ c . h ~ : t l  in the. 
Constitution nncl arc. thcrcl'orc- :I IOI . ( '  ( l i l ' l i ~ ~ l t  10 ;~ltcr (I12111 

tlic ortlinar). ~)ro\.isiotis ol'tlic Consrirution. 
I.:\cn as ;I coloni;~l tc.l.ritoi-) , Si;rri;l \V,LS n o 1  ~ . \ c > r n l r t  It.i)ln 

tlic (l,*crccs 0 1  the. I I ~ ~ ~ . I - I I : I ~ ~ ~ I I : I ~  I , L ~ l ) o t ~ ~  Or~; t~i i s i~t ior~  (!.I..( ) .)  

ol which Rritain was a foundation member. I.I,.O. 
Convcntions ratifictl by Britain, such as those on freedom of 
association and frccdom to  organise and t o  bargain collectivc- 
11,. wrre estcntfed by Rritain to  her overseas territories. Such 
Convcntions and Recommendations, as well as the activities 
of thc 1.L.O. in gencral, have had considerable influence on 
the systcm of industrial relations in Nigeria. It was a measure 
o f  the wholesome naturc of the influence that, since the 
attainment of independence in 1960, Nigeria has continued 
to eqlorlse the tenets and policies of the I.L.O. 

\Vith this brief background, we may now proceed t o  
consider some salient features of the Nigerian Labour Law, 
namely: 

1. The Employer/Employee Relationship. 
2. Collective Rarsaining. 
3. Trade Unions and the Law. 
4.. Protection of Employment, and 
5. Industrial Cort flicts. 

The Employer/Employee Relationship 

The pivot o f  this relationship is the contract of employ- 
ment which an eminent jurist has described as "that 
indispensable figment o f  the legal mind."' -A contract of 
employment is "a voluntary relationship into which the 
parties may enter on terms laid down by themselves within 
limitations imposed only by the general law of contract."' 
It is governed by the ordinary rules of contract and in Nigeria 
those rules exist under common law and some Nigerian 
Statutes. Subject t o  these, terms and conditions of employ- 
ment may be settled by the employer alone, or on the basis 
of an agreement between the worker and his employer, or  
by a collective agreement between a group o f  workers 
forming a trade union and the employer or a group of 
employers or  by the state t h r o u ~ h  legislation, or by some 
combination of these various methods. 



Ry virtr~c of thr  rrlationship of cniplo~.cr nnrl cn1l1lo)~c:c or 
L 6 mastrr ancl scnlant", ccrtain rights and ol~li~:;!tions I,ct\vctw 

the partics ;,re implied at common law. In xcncral, thc rnnstcr 
has t o  cscrcisc rcasonal~lc care in the choice of scn.;lnts, 
provide ant1 maintain proper plants and a!,pli;~nccs a n d  
establish a safe system of work. On his part, thc senJ:lnt is 
expcctcd to  give honcst nntl fn i thf~~l  srn.icc, clisp1:ry 
rcasonablc skill and carc in thc performance o f  his d ~ ~ t i c s  anrl 
obey lawful ordcrs. IHc should not commit mi scond~~c t  
though he may be under no duty to  disclose prcvious mis- 
conduct. As we havc alrcady indicated the employcrl 
cmployce relationship is govcmcd not  only by common law 
rules but also by some Nigerian Statutes of which thc 
Labour Dccrec of  1974 is one of the principal cnactmcnts. 

The Labour Decree and Contract of Employment 

U'ithin 3 months of  the cornmcnccn~cnt ol' the cn~ploy- 
ment, thc cmplover is evpccted t o  furnish the workcr with a 
Lvritten statement o f  the tcrmr of  the contract which should 
include the namc of the cmplovcr or  v o u p  of rmployers, the 
name and address of the worker and the place and date of 
his engaqrment. Othcr particulars are the nature of the 
employment, the date of expiry of the contract if it is for a 
fixed period, the appropriate period of noiicc rcquircd to  
terminate the contract, the rates of waqes and method of 
calculating thcm as well as the manner and periodicity of 
payment. The same document must also specify any terms 
and conditions dealinq with hours of work or holidays and 
holiday pay or  incapacity for work due t o  sickness or injury, 
including any provisions for sick pay and any special 
conditions of the ~ o n t r a c t . ~  

Similarly, any subsequent change in the terms o f  the 
contract should be comml-nicated t o  the worker in writing 
by the employer within one month of the change. Unless a 
copy of the modified terms has been given t o  the worker, the 

c n i p l o ~ c r  is rcquirctl t o  ensure that tlic workcr has rc,;rsonaI,l(. 
opportunity ol' rcactina i t  in thc coursr ol' his rrnl)lo),nirnt, 
that it is madr rcasonabl~. acccssihle to  thc workrr in :In\. 

othcr ~ a ) . . ~  
Jf, within 6 months of  the termination of n workor's 

periotl of  employment, a furthcr pcriod is bcqun with thc 
samc employer and on thc samc tcrms, thc requircmcnt for ; I  

statcmcnt undcr s.7(1) of  thc Dccrcc will not apply but  an). 
changes in the terms of employment should be notified to 
the worker.' It is furthcr provided that a written statcmcnt 
of the terms of  the contract necd not  be supplied to  thc 
worker under s.7(1) where he has a copy of his written 
contract o f  ernploymcnt which contains all the particulars 
set out  under the s u b ~ e c t i o n . ~  

Under the Labour Dccrce, a person who is less than 16 
years of age cannot 'validly enter into a contract o f  
employment but can enter into a contract of a p p r e n t i c c s l ~ i ~ . ~  

In some countries such as Britain, the system of "closccl- 
shop" that is, making cmployment depend on membership of 
a trade union, has worked considerable hardship . on 
individual workers as witnessed by decided cares; for. 
example, Rookes v. Barnard 1964 A.C. 1129 and Bonsor o. 
Musicians Union 1956 A.C. 104. Thc Labour Ilccrce has, 
however, preserved the ri9ht of  the individual workcr t o  join 
or  t o  refuse to  join a trade union by providing that a contract 
of employment can be concluded by any individllal rcgartl- 
less of membership or  non-membership of a trade union." 

The Labour Decree also provides, inter alia, for transfer 
from one employment to  another, termination of contract of  
employment by notice, terms and conditions o f  ernploymcnt 
and annual holidays with pay and redundancy.' 

I Freedom of Contract 
I This can be construed as freedom t o  conclude agreements 

i and freedom from interference with an existing contract. 



E\.cn untlcr the general In\\. frcc.doln 01. c-on11.ac-t c.a111>01 11,. 
asserted in absolute ternis. 11 is sul),ic,c.t t o  tht, c\istitlr: 11111,s 0 1  
conlrnon law ant1 the rc]c\.ant s ~ ; ~ t r ~ t c s .  Sirnil;~rl\., t l 1 1 .  

indi\.itlual worker's frrctlo~n o f  contract unt lc~  a t-ontr~rct 01. 

employment is not \\.ithout important clu:dil'ications \ ~ . l ~ i c - l i  
Ivill I)r considcrctl p~cscntl\-.  But \vhat i s  the I ? L I I I I ~ . ~  o f  the 
frccdoni and whose T1-c.c:tlorn i s  it? I t  \vill I,c oI)<r~xc*tl th;~t i t  

is a tripartite situation in\ ol\.ir~g thc tvorlicr, ! lic r~niplo\-~.r  
and, at least indirectl)., the trade union. I t  sccrns that th(.  
freedom can be ascribed to any of the parties -- thc \t.or!icr, 
the employer or the union. 

In Nigeria, there is, in theol.),, the tfoctrinc. of frecdo~n of  
contract hut it is sub,jcct to a nurnbcr of rcstrictions somc of 

which arc statutot-). I:irstly, the principle ( - I '  freedom ol' 

contract presupposes equality o f  bargaining pcl\ver bct\veen 
the employer and the employee hut in rcxlit? t l~is  is fiction. 
l 'hc contract o f  emplo).rnent is normally the result of a 
bargain bctween two unequal parties, i.e. the crnl>lo!.cr and 
the worker. The worker may be faced with acccptine the 
terms and conditions of the employment or st:in.c, a 
situation in which his choice seems only too obvious. For 
instance, a worker who seeks employmcnt with the Figenan 
Railway Corporation will, in reality, have little or no  bargain- 
ing power vis a vis the prospective employer. The worker 
needs the job and is in a weaker bar~aining position. Even 
collective bargaining can hardly put  the worker or the union 
on a basis of equality with the employer, notwithstanding 
forms of industrial pressure such as strike, work-to-rule and 
ban on overtime which unions usually employ to  back up 
their demands for improvement in their conditions of service. 

Secondly, the whole concept of collective labour law 
which enables union representatives, on behalf of the 
members, t o  hammer out  an agreement with the- employer 
as regards wages and other conditions of service which may 

amend the individual's contract of  employment, appears t o  
be inconsistent with his freedom of contract. 

Thirdly, in the absence o f  any statutory provision tc " -  

contrary, the common law doctrine o f  "restraint of t r  
applies in a masterlsewant relationship. The contract us1 
takes the form o f  a restrictive covenant whereby the sew, 
un~lertakes not  t o  compete with his employer or 
employed by others after leaving his employer's service. SI 
conditions will be enforced by the Courts only where tt 
are a reasonable defence of  the employer's propriet, 
interests, particularly trade secrets and business connectio 
the knowledge of which the servant has acquired in 
course o f  his duty. Otherwise, such a contract will 
declared void by the Court as being contrary t o  put 
policy. On this point,  the attitude of the Nigerian Court 
exemplified in a number of decided cases.I0 

Fourthly, the employee's frccdom of contract un 
Sigerian Labour Law has been curtailed by a number 
statutor). provisions: 

ant 
he 

ich 
ley 

a'-Y 
Ins, 
the . 
be 

>lit 

( i )  \\'here a collective agreement has been depositct~ 
tvith the Federal Conimissioncr for Labour (no\zr 
called the AIinistcr of Employment, Lahour ant1 
Productivity) as required by law, he ma),, b 
order, declare that thc provisions of the agree1 
or any part of it, shall be I~inding on the cmplc 
and the workers to \vhom thcy relate." 

( i i )  In the absence ol' ;in oh,jection from either of 
partics to an award o f  thc 1ntlrrstri;~I .!rl)itrnt 
I',trlc.l, thc sarnc- llinister is cml)owcrctl to conl'irrll 
i h c  ,~\\.artl by an ortlcr, thus makii~g i t  hindin< o n  

the c r n p l o \ . c r ~ ~ n t l  ~vorkcrs  conccrnctl tvith cl'ltrc,! 
t r im the d:itc spccificcl in the atvnrd." 

( i i i )  .\ statiltor!. ol)liy:~tion is iml)osed on ttic \vork 
in c5sc-nti:~I scn.iccs to ci\.c a t  Icast 1.7 tl~rvs' no1 



of  a strike. Failure t o  d o  so  will attract a criminal 
penalty. l 3  

Where i t  is provided by the Trade Disputes Decree 
1976 that  an award or the terms of a settlement 
shall be  binding on the employers and workers t o  
whom they relate, as from the date of the award or 
settlement or  such other date specified therein, the 
contract between the employers and the workers 
concerned, "shall be deemed t o  include a provision 
that the rate of  wages t o  be paid and the 
conditions of  employment t o  be observed under 
the contract shall be in accordance with the 
award o r  terms of settlement until varied by  a 
subsequent agreement, settlement or award; and 
accordingly the provisions O F  that contract shall be 
read subject to  the award or terms of  settlement, 
and any failure to  give effect t o  the award or terms 
of  settlement shall constitute a breach of 
~ o n t r a c t . " ' ~  

This is clearly an express modification of the 
principle o f  freedom o f  contract. 

( v )  Under the IYages Boards and Industrial Councils 
1)ecree 1973, the Alinister of Employment, Labour 
ancl Productivity may set up a \Vases Board which 
may make recommendations t o  him o n  wagcs or 
any other condition or s e ~ ~ f i c e .  I f  the llinister 
accepts such a rcco~nrncntlation, he will embod>. i t  

in an ordcr which hecomcs binding on the tvorkcrs 
dcscril~rtl in the ordcr as from thc date of the order 
or an)- othc-r tlntc specified in the o r ~ l c r . ' ~  \\'ages 
ant1 contlitions fisccl under thcsc ~)ro\.isions arc 
known ;IS "statutory minimur-n tvagcs" or 
L C  statutor). minimum conclitions". 1411 cmplo?.cr 

is unrlcr ;I tluty to  pay to  thr  ~vorkvrs dcscrit)etl in 
the llinistrr's ortlcr, not lcss than the s t a t u t o ~ ~ .  

minimum wages and t o  apply t o  them not  less than 
the minimum statutory conditions.I6 Failure t o  d o  
so  is a criminal offence for which an employer may 
be convicted and fined. 

As if t o  pu t  the matter beyond any doubt ,  
Section 12(6) of the Wages Boards and Industrial 
Councils Decree 19 73 further provides: 
"Any agreement for the payment of wages or the 
application of any other condition of employment 
in contravention of the provisions of this section 
shall be void." 

The effect of the foregoing provisions is t o  
deprive the parties to  the contract or  employ- 
ment,  of their freedom of contract. They cannot 
settle between themselves what the worker's wagcs 
and other conditions of service shall be; such an 
agreement is rendered nugatory if it contravenes 
the provisions o r  the \!'ages Boards and Intlustrial 
Councils Decree. 

(vi) Subject t o  the approval of the Federal Esccutit,e 
Council (now called National Council of \li~iistcrs). 
the Productivity, Priccs ancl Incomcs Board created 
by Decree No. 30  of 1977, rc,qlates increase in 
wages ant1 salaries b?, issuing ?-early "Incomes 
Policy Guidelines"." i!ny restrictions imposed on 
such increase in waxes ant1 salarics ~lnt lcr  the 
Guidelines arc mantlato~y and non-compliance 
constitutes ar, offence under S.3 ol' the Produc- 
ti\-ity, Priccs anrl Incomcs Tkcrc-c 1977. Ptrl-sui~l~r 
to  thcsc ~)ro\,isions, n o  incrcasc in \v;~gcs ant1 
salarics can be grantccl tvithoi~t the apl)ro\.ad of  the 
Ilinistcr of I m l ~ l o ~ ~ m c n t .  1,aI)our ant1 Prorluctit i t  \ .  

Agreement b?. the p;trtics is not sr~fl'icicnt rrrltl(.~- 
the currelit c*cc>nomic vnicrgcnc y in thc c.ountt-\. 
I:rc.cdo~~l of ( . o n  t~.;tct c ;tn h;trtllj- tliri\c irntlcs~. stich 



circumstances. I'hc sarnc economic I lrlrrcssion has 
rcsultcd in an :tl)normally high unc.nlployn~cnt in 
thc count? thus further weakcninq tllc }>osition of 

thc worker. L'ni\.crsit). gratluates in la]-gc nunibrr 
remain unclnploycd a i d  their nu~nl)cr  continues 
to incrcasr. Uctrerlchmrnt ol wro~l;c.rs has I,cco~nc 
:I conimon phcnomvnon both in thc public and thc 
privatc sectors. 

2. Collective Bargaining 

Collective bargaining has been described as "the procedure 
by which wages and conditions of employment of workers 
are regulated by agreements betwecn their representatives 
and employers."'"t is an essential condition of  effective 
operation of collective bargaining that there should be 
freedom of association to enablc workers t o  form trade 
unions as worker's representative organisations which are 
independent of the employers. By means of co!lective agree- 
ment, wages and conditions of employment can easily be 
adjusted t o  take account of economic and technolo!$cal 
changes. The parties to a tollectivc agreement may meet and 
adapt their agreement to such changes. Leqislation is not, 
however, as flexible as a source of labour law since no  change 
in the law can be initiated except by the introduction of a 
bill in Parliament. The bill has t o  undergo all the normal 
processes before it can become law. 

Collective agreement is primarily a method of re,qulating 
conditions o f  employment by the parties directly involved. 
But at the same time, the level of wages and labour costs 
arising from collective agreements are of interest t o  the whole 
community. They may affect the level of prices, the cost of 
living and the ability of the country to  pay for its imports, 
and may also affect levels of employment. 

Before the emergence of collective bargaining, the workers 
could only, as a group, appeal t o  the employer for any 

irn~)ro\.rr-ncnts thry niiglit clcsirc in thrir conditions 01' 
cnil~lo).nicnt. >lore oftcn than not,  the crnl)lo).cr \voultl fecl 
that i t  \vas his csclusi\~c prcrogati\.c t o  clctcmiinc thc terms 

. . and contlitions of cmploymcnt or, in any case, ~t was a 
rnattcr between him and the indi\.idual cmplo?,cc, thus 
i~nderscoring t'hc importance o f  the individual's contract of 
cnp loyme~l t .  In thc facc o f  s r ~ c l ~  an irnpassc, the wor 
Lvcrc Icft ~vi th  thc strike weapon as an alternative. 

F'urthcrmore, employers werc not  favourably dispc 
towards the formation of trade unions in the carly ti1 
This was the casc in many countries. In Britain for insta 
trade unions were regarded as illegal undcr the Combina ...,.. 
Acts and thcy were liable to criminal prosecution. The courts 
were also hostile t o  them with the result that thc h ~ o w t h  of 
the unions was harnpercd by the l e ~ a l  rcstnctions imposed by 
t l ~ c  common law judges. It was only about thc mid- 
nineteenth c e n t u 9  that trade uninns d o n ?  motlcm lincs 
began to cmergc. 

kers 

.,srrl 

ncs. 
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Development of Collective Bargaining in Nigeria 

X s).stem o f  collective bargrtining presupposes the 
csistencc of trade unions which arc independent of thc 
cmploycrs. Such unions are rcco~mised by law as wcll as the 
emplob-crs for the purpose of bargaining. 

In 1937, the Sigcrian Government introduced a systcr 
\vagcs committees which were t o  review periodically 
wages of the daily-paid labour employed by the Government. 
But it was only in 1942 that employees of the Government 
were representcd on the Committees; the cboice of suc'l 
representatives was not  even conceded to thosc cmployccs. 
Rather, the 'right' was exerciscd on their behalf by the 
adminis trative officers. It was therefore riot surprising that 
the situation was viewed with disfavour by the unions in the 
Sigerian Civil Service. more so, as they were the oldest and 
the most experienced labour organisations in West Africa 



11s a result of changes in thc labour polic). o f  thc Co\fcrn- 
mcnt aftcr the Scconcl \\'orld \Car, 3lr. T. 31. Cowan of thc 
British Alinistry of I.al)our and Sational Scwicc was 

appointed in 1947 to inquire into the mcthods of  negotiation 
of issues arising bctwecn thr  Go\,cmrnent and its employees. 
I.'ollowing the Cowan Rrport, \Vhitlcy Councils on the British 
model were established in the Sigerian civil service 
departments.'"owcver, thc Councils broke down barcly 
a year later and had to  be reconstituted. 

Collective bargaining did not,  in fact, evolve from the 
Whitley Councils. Salaries Commissions were a common 
feature o f  the period bctwecn 1954 and 1970. It was on the 
basis o f  the reports o f  such commissions that salaries of civil 
senfants were usually fixed. According to  one of the 
Conlmissions, "there was no  material difference between 
fixing pay by commission o r  by collccti\'e bargaining."20 
Rut a subsequent commission disagreed with this 

At first, the Sigcrian Government did not find it casy to 
accord recognition to the union of civil sen~ants  and to  
extend to them the same bargaining rights that were expected 
by employees of private employers. But it was a deliberate 
policy of the Colonial Government, particularly in the pbst- 
\Vorlcl \Car I1 years, t o  encourage the emergence of trade 
unions and to promote their welfare in the various British 
territories and Nigerian trade unions were beneficiaries of 
that policy. 

The Government had a dual role of making policy and of 
passing legislation on industrial relations on the one hand. 
This gave the Govemment the opportunity not  only t o  
re,q~late industrial relations but also t o  influence the pace of 
development of the system of collective bargaining. On the 
other hand, the Govemment had t o  take the lead in 
promoting good industrial relations by recognising the right 
of the trade unions t o  represent the interest of the workers 
in collective bargaining. 

Similarl~,, pri\.;~te cml)lo\.c:rs iserr rompcllctl co c-li:tnyc 
their lal~our policies by rrcoqnisinl: the unions ;tncl : ~ c c c p t i n ~  
to nccotiatc lvitl~ the unions actin: on bchall' 0 1 '  tlicir 
cmplo).ccs. I.:nlplo) crs' Associations \xrcrc r lius ;Jso fonnctl 
and tllcy too soon I-cco:niscd the principle 0 1  coIlccti\.c 
bargaininq. 

Binding Force of Collective Agreement 

A collective agreemcnt is a contract between thosc who ar 
directly parties t o  it, that is, an employer or  employcrs ( 

their associations on the one hand and a trade union ( 

unions on the other. Under thc Trade Disputes Decree 197t 
a collective agreemcnt is "any aCqeement in writing rclatin 
to terms of employment and physical conditions of Lvor 
concluded between - 

(a) an cmploycr, a group of employers or one or mor 
orqanisations rcprcscntativc of  employer^, on thc on 
hand, and 

(b) one or lnorc organisations reprcscntdti\c of worker! 
or  the lawfully appointed rcprescntativcs of any bod 
of workers, on the other hand. 

This definition makes it possible for workers t o  negotiate 
collectivc agreement with their employer, without launchin 
a formal union provided that their rcprcsentativcs have b c e ~  
lawfully authorised to act on their behalf. 

Under the same Decree, partics to a collectivc agreemen 
are expected to deposit with the Alinister of Employment 
Labour and Productivity, at least 3 copies of the agreemen. 
within 30  days of its execution or  30 days aftcr the date of 
commencement of  the Dccree in the case of collectivc 
agreements which were made before that date. Failure t o  do  
so constitutes an offence.22 M'here a collective agrrement has 
been so deposited, the hlinister may, by an order, make the 



hadz5 A collective agreement can therefore be a legal code i 
that  i t  prescribes the content of the existing .contracts ( 

employment and determines, before hand. the content ( 

those which are yet t o  be made. 

pro\isions 01' tlie agrccmcnt or any part tlicrcol' l~inding on 
tlie cniploycrs and workers to wlioni it r c l a t~s . '~  

Intetprctation of  collccti\~c agrecmcnts dso fonns part of 
the exclusive jurisdiction of the National Intlustrid Court 
(N.I'.c.), and thcrc is no right of al>pcal to any othcr pcrson 
or tribunal from any intcrprctation gi\'cn by the ~ o u r t . "  

Furthermore, where the er nployer 
- -A  -- 

has c 
---J 

1 tly 
I a v  observed certain collective terms arlu "IuLruures, rney n 

be implied into the individual's ( of employment 
usage or custom which the emplc st have intended 
be so binding. This treatment o f  custom applies also to  
general law of contract but it is of spl ?ortance 
labour law not only because of thc number 
commercial contracts which are made in that area from ti 

Effect of Collcctivc Agrccmcnt on Contract of Employment 

A collective agreement cannot create a contract of cmploy- 
mcnt but once the latter has been b r o u d ~ t  into csistcncc by 
act of thr parties, their rights ar~tl obligations may hc 
go\.emcd h y  the collecti\.c agrcemcnt. .I collt.cti\rc term may 
he expressly incorporatctl into the indi\.idual's contract of 

cniplo),nicnt if the parties so tlcsirc. Such a collecti\~c trrm 
thcn bccomcs ips0 fact0 part of the indi\,iciual's contract o f  
cmplo).ment. Thc inco~-[)oration niust I)c I,\ clear and 
irnanibiq~ous lvords. In Pearson v. Il.'illiam Jones Ltd., 1967 
2 .-\I1 L.R. 1062. the collecti\.c agreement read: 
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to  time but also because i t  is through this principle relatin; 
custom that a legal bridge can be erected between. collec, 
agreements and contracts of employment. 

It is, however, not  every custom or usage that. can h 
such legal effect. Thus in Grierle v. Imperial Tobacco Co. I 
(1963). The Guardian, 30 April, the plaintiff brought 
a employers, the defendants, claiming par. 
a had been withheld from him and ot  

tvor~ers  wno tlad participated in a s t m i  1s had bl 
P ipany for the pz 
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1 "An) olertimc lvorkinq is in accordance with thc 

I)rovisions of thc nationd ayrccnicnts currently in force 
betwccn thc Ln~inccrinq Emplo).c.rs' I.'cdcration and the 
Confcdcration of Sliipl,~~ildinq ant1 F:nqinccriny Cnions." 
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contrasts \$.it11 another case, Camden Exhibition and Display 
Ltd. v. Lynott 1966 1 Q.R. 5 5 5  whcrc thc collccti\.r agree- 
ment was found to bc obscurc. 

F:\fcn whcrc thc contract of  cmployrnent is silent on the 
collcctivc agrccmcnt, it can still operatc as an implied t e n .  
An i~nplictl term cannot howcvcr, be invokccl to contradict 
the csprcss wortls of the contract of cmplo)-nient. \Vhcrc a 
worker joins a going cntcr-lrisc, hc may in latv be found, 
irrcspcctive of his knowlctlgc, to have taken his employment 
on the same terms, whatever they wcrc, as othcr workers 

1 in 
lus; 
nts 

held by the Court that thcrc was no implied tern 
G contract which entitled him to the full hon 
rr s thr cornl~any had t?~atle it clear that the payrne 
'.$ in tc.ritlctl to be :petition ot 
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A decision on thc othcr sitlc 01' the linc was given a ). 
later in Edwards c. Skvulays Ltd. 1964 1 \\'.L.R. 349. Th 
W,IS .+ rnrrting o f  dic. rcprcscntativcs o f  thc pilots' associati' 
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and those of the defendant company who employed 
members of the association, t o  discuss threatened redundan- 
cies. The meeting reached an agreement that  redundant 
pilots who chose t o  claim back' their contributions t o  the 
pension fund rather than take up a paid-up pension later on 
'would be given an ex gratia payment equivalent t o  the 11 

company's contribution t o  the pension Fund.' The 1 Y 
later wanted t o  rescind this decision. I 

The Court held that a pilot who was declared n t  
and who had exercised his option t o  take up the ex gratia 4 

payment was entitled t o  it. The Court rejected the company's 
submission that the mere use of the phrase ex gratia as part 
of the promise t o  pay was sufficient t o  show that ~ e s  1 
contemplated that the promise, when accepted, sl LV e 
no  bindinec force in law. 

! 
I 

The 1973 Trade Unions Decree repealed all earlier enaci 
ments and made provisions for recognition of  trade union b. 
the employer, federation of trade unions and central labou 
organisations. There are 2 types of  recognition, namely, leg; 
recognition which is conferred on registered trade unions b. 
the Trade Unions Act. The other type is recognition by th 
employer for the purpose of collective bargaining and thi 
can be achieved by legislation making it obligatory for th 
ernployers to recognise representative organisations of thei 
employees and to  bargain with them in good faith. 

Quite a number o f  trade disputes have hingec 
question of recogntion o f  a trade union and valuable mar 
d a7 been lost as a result of  the industrial upheaval. Th 
Tr; 9ns Decree 1973 contained a formula which wa 
thougnr to  he the best solution to the many-sided problem o 
recognition of  trade unic 
automatic rc,$stration w: 
Labour Organisatin. 2 8  

By 197.4, a dcsir ity had oncc again becn awakcncc 
among the. Icaclcrs ~ b o u r  movement ant1 a reprcscn~z 
ti\.c mccting o f  ,,,,,r Central 1,abour (irganisations 
rcs ln 22ntl Fcbix~ar)., 1975, t o  form onc LI 
I .a rganisation to be called the Nigerian r 
COII~IC>>. But before the final step could be LilKCI1 LC-  

inauyurate the Con new labour polic lnounccc 
by the Federal l\lili .ernmen t. 

C'L" 1 0 & I l  D~~~~ )75 whcn the 1. . I , .L.  ivas bcin; 
I au  missioner for 1,abour ar 
th: ~ i l - I .  \%,as t o  hc instituted 
act~\.rnt=s or tnc rradc ~rniotis. \Ic~,ir~\vlliIc, tllc I.c.(lc.t.;t~ \ I I I I ~ ; I ~ ~  

<;o\.cmrncnt rc.lr~sc.d to register or gi\.c% ol'l'ici;d rc-coynit ior 

t o  the S.I,.(;. In the altc.niaiivc., thc. (;~~\.c 'rnlnc~it c \r .c - i t ! ( - ( !  r c  
appoint an ' ' ' ' Istrator t o  coordin;~rc :lnd atlrnirlist~.~ tl11 

affairs of a ~retl unions. (-rider ,I I I ( . I V  I)c.crcx~ - I l. :~t lc  
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As far back as 1912 there had been trz n activities 
in Nigeria resulting in the formation of  tcrian Civil 
Service Union 'to promote the welfare and rntercsrs of Sati\,e 
n Zivil Scnricc.' Tu nan~cly the 
P Union and the I C Teachers, 
wclr t ~ , l l l r c ~ r  I l l  ,931. The Unions wcrc rcgstered under tl?c 
Trade Unions Ordinancc o f  193 1941 and 
\larch, 1949 rcspectivcly. 

Although the need for a centla ~ ~ , , , ~ i r  organisation was 
rt early, all efforts t o  achic\.e tlia,t g o d  provcd 
a mainly because the leadership of the labour move- 
rncnr was bcing pla~wcct by intcmal disscnsion, political 
influence and pcrsonal ri\.alrics. By I wr  cc'ntral 
organisations hat1 cmcrgcd - the Unitcd Congrcss 01' 

Sigcria, the Nigerian Trade Lrnion Congress, [rlc Sic-rcrian 
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Decree No. 44 of 1976, the registration of the four central 
trade union bodies was cancelled29 and provision was made 
for the appointment of an ~ d m i n i s t r a t o r . ~ ~  The Administra- 
tor was given the responsibi1it)l t o  perform, on behalf of 
trade unions, "the same duties that are normally performed 
by a central labour organisation . . . ." The Decree took 
effect from 18th August, 1976 and the Administrator was 
empowered to  exercise his functions for a period of one year 
from that date. 

By the same Decree, the Administrator was given power to  
draw up a constitution t o  govern the formation, officers and 
all other matters concerning the structure and administration 
of the affairs of  the new central labour organisation t o  be 
formed; t o  draw up  election rules relating to  the selection 
and number of conference delegates, voting rights, balloting 
and all other matters pertaining thereto; and t o  conduct in 
accordance with the constitution and rules so drawn up the 
election of the officers of the new central labour organisation. 

The constitution and the election rules were t o  be ratified 
by a conference of delegates elected or  selected in such a 
manner as the Administrator may direct and representing the 
trade lmions concemed." Any disagreement between the 
delegates and the Administrator should be referred t o  the 
Federal Commissioner for Labour whose decision would be 
final. In the discharge of his functions, the Administrator was 
t o  be assisted by not more than 6 persons to  be appointed by 
him after consultation with the Commissioner for ~ a b o u r . ~ *  
Also, the Administrator was expected to  carry out any 
directions of thc Commissioner in rcspect of the Administra- 
tor's  function^.'^ 

Report of the E 
Trade Unions 

s of the 

The Tribunal ivhich \\.as headed by a Judgc. of thc [ligh 
Court, hlr. Justice S. I). Adebiyi, submitted its Report to the 

ccrtaln 

the 

S. was es 
the poin 

(;o\.crnment on 31st r l u ~ ~ ~ s t ,  1976.34 The Tribunal, having 
I 

1lic.hliyhted instances o f  dishonesty and abusc of office by 

I man! o f  the trade union leaders, recommcndctf, inter alia, 
that certain principal officers of the central lahour 
oryi~nisations and trade uninns be barred from trade 
union acti\.ities. 

In accepting rccommcndation, the Federal 
I C;o\,ernmcnt promulgated a decree banning 11 prominent 

I 
tratic union leaders from holding offic or  taking part in any 
trade union a ~ t i v i t y . ~ '  . b y  o f  those leaders who was in 
possession of any property held by him on behalf de 
union was expected to  hand it over t o  the Adr :or 

I within 3 0  days of  the commencement of the Decre 
! This was an extraordinary leqislation which directly 

deprived the individuals concemed of the much-vaunted 
fundamental rights of freedom of expression and freedom 
of association. . b d  t o  forestall any possible challenge of the 
legalit). o f  this Decree, the jurisdiction of the court under 
Chapter 111 of the 1963 donstitution, which deals tvith 
fundamental right: 3). Sectic :e. 
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matlon o f  a single central labour organlsation was 
ah lted to  the Administrator. As a result of his efforts 
in consu~rat ion with the Federal Commissioner for Labour, 
the inaugural conference of the New NLC was held at  Ibadan 
on 28th Febmarv, 1978. 



is a who is 3 full-timc official of thc Central I,al,clrl~. 
Organisation aIlo\vcd t o  holtl ofl'icc in an) trade unior 

Cnder a new section 22 c :e, a tracl 
which has bcen registered i : t ~  this 11 
entitled to recognition 11)' the cmptoyer. r allure to d o  so h) 
an cmplosrr  is an offcncc \vhicli o n  sirtnmar) con\.iction 
attracts a fine o f  Fi1,UOO. For the first time, reqistration is 
linkcct with rcco~mition. It may be recalled that one o f  the 
reLplar causes o f  friction bet ie union 
of his employees is the f o n  :I recog- 
nition to  the union. Rlany traae aispures werc caused 'n). this 
issu lew provision has gone a I). in sol1 

Pro he new procedure is sir :1 tidy a 
also save tlme for both sides unlikc tnc prevlous cumbersome 
procedure. 

By sectia 
ly accorded reco<gnition as tne only LentraJ Lanour urganisa- 
tion and all trade unions, c jsociatio 
or employers, are deemed i affiliatec 
new Schedule 3 is provided sctting out the names rne J U  

newly restpctured trade unions. Also, thc certiticatcs o f  
registration of all existing trade unions werc cancelled with 
effect from the datc of commencement of the Amendment 
Decree, 197 

'4s if tha 
Decree pro\ 

Ar'tcr the adoption of the Constitution, the conference 1 
elected officers for the SLC. T o  tide the NLC over its , I  

immediate f i~ancia l  problems, the Fcdcral Gwemment  madc 
an initial qrant of# l  million to the NLC which in turn passed 
on a sum of+10.000 to  each of the 42 industrial unions. 

I 

Trade Unions (Amendment) Decree 1978 

It became necessary t o  amend the 1973 Trade Unions 
Decree in order t o  bring it into conformity with the changes 
relating to  trade unions which we havc already indicated. One I 

of such changes is the pro quring t wal of the 
Fcderal Commissioner for before ; rn 
can be r ~ ~ i s t e r e d . ~ '  

Another ncw provision is in these words, "For the 
avoidance o f  doubt ,  no  executive or  senior staff shall be a 
member o f  or  hold office in a trade union whose members 
are workers o f  a rank junior t o  his own; but executive o r  
senior staff may form and be members of or  hold office in a 
trade union of workers of equal or  higher rank than his 
own."39 Thc same Decree defines the phrase "executive or  
senior staff" t o  mean "any members o f  the staff rccopised 
as a projection of management, within the management 
structure, in term ~tus ,  authorit)!, 1 d 
accountability, wl reflectecl in t )f 
scn ice  and by vii yvhich the membcrsn~p or a trade 
union of junior st: td to  a cc 's  
t o  the union or  to  40 

The 1978 Decree also provlues for the automatic repstra- 
tion of the 70 trade unions listed in Schedule 3 t o  the I 

Decree, and by virtue of that registration, the unions "shall 
have all the powers and duties o f  a registered trade u n i ~ n . " ~ '  
In section 7(8) of thc D s "centr I r I 

11 organisations" shall be rep rords "tt 
I 

Labour Organisation". And no  person shall hold office in any 
capacity in more than one trade union at the same time. Xor 
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It will be observed that this Decree contains no transitional 
provisions or saving clauses, yet it was retrospective for more 
than one year! The result was confusion. In practical terms, it 
meant that the new industrial trade unions had been in 
existence since 3rd August, 1977 and all the previous trade 
unions had ceased to exist as from that date since all trade 
unions had their certificates of registration cancelled with 
effect from the same date. 

If that view was correct, it wou that a trade union 
which was legally no longer in exi: ~ u l d  not represent 
its memb industrial disputes befc Industrial 
Arbitratio (I.A.P.) or The Nationa rial Court 
(N.I.C.). ; L I L  ciuL;tion was whether the p~ 5s in each 
case would be a nullity since the new Decree had deprived 
the trade unions of their legal existence as from 3rd August, 
1977. This point provided for Counsel a reasonable ground 
for raising preliminary objections in cases corning before the 
N.1.C on appeal from the 1.A.P. Also, proceedin~s bcfore the 
I.A.P. could be similarly affected i f  the hearing took place 
a l 

appeal t lc 
r\;.&.". L l l C  ,,, , . a t e m  'l'extlle industries Co. Ltd. 
& Ors v. Ado-Ekiti lYestexinco Workers Union and 
Ry an application dated 10th .January. 1979, the Nationxl 
Union of Textile, Garment and Tailoring \i'orkrrs of Nigcrin 
sought leave of the Court to take over thc conduct 01' thc 
case on behalf o f  the old union which, as a rcsult ol the 
restn~cturine. had become onlv a branch 0 1 '  the new 
industrial 
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contended, lnrer alla, that the appllcarlt-C'n~nn could not br a 
party to the appe: the l'radc Unions 
(Amendment) Dcc I successor of' thc 
defunct union. Counscl turthrr argued that t o  grant thr 
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application would be to Import into the U e m e  a transitional 
provision which the Decree .did not contain. . 

In its ruling approving the application, the Court declared- 

trade 1 

the sit 

workers may choose t o  be represented by on, 
organlsation or another. The primary right, however, tc 
be party t o  a trade dispute belongs t o  the workers 01 

the one hand and the employers on the other hand 
Contrary to  the argument that has been canvassed foL 
the trade union, the right of appearance before this 
Court belongs to  the worker. The Trade Unions are only 
the representatives of the workers. When, therefore, a 

union is extinguished by operation of law such as 
uation that arose as a result of the Trade 'unions 

(Amendment) Decree No. 22 of 1978, the trade unionr' 
rights may or  may not be extinguished, but i t  must b 
emphasised that the rights of the workers who are th 
real parties in a trade dispute are not extinguished. I t  i 
therefore, perfectly in order for the new Industriz 
Unions under which the workers are re-grouped, t 
apply to this Court to represent the interests of the 
affected workers."43 

-4s sound as this ruling may appear to  be, it would be 
observed that there was no  opportunity to  test it at a hi+er 
level because the N.I.C. is the final Court in cases of trade 
disputes. The matter was not in fact laid to  rest by this ruling 
as one would have expected. 

Thus, in hrigeria Airways Ltd. v. Nigeria Airways Associa- 
tion o f  Aircraft Engineers and  technologist^,^ Counsel fc  
the Appellmts raised a preliminary ob,jection to the proceec 
ings rnainl!. on th,e #round that "The Nigeria Airway 
.Assc)ciaticln of Aircraft Enpjneers and Technologists, hav 
( S I C )  ceased to exist as from the 3rd day of August, 1977. 
11 ic  matter was strongly contested by both parties but th 



Court's decision was in substance, a confirmation of its 
earlier ruling. 

In subsequent cases coming before the N.I.C. this type of 
application was n o  longer contested. Nevertheless, the first 

I 

two cases already referred to illustrate the type of problems I 

which may arise where a legislation of this nature has been 
passed without any transitional provision. 

Trade ~ n i o n s  in the modem sense cannot. exist in the 
absence of freedom of  expression and freedom of association. * 

In the words of section 36(1) of the 1979 Constitution, 
"Every person shall be entitled t o  freedom of expression, 
including freedom to  hold opinions and to  receive and impart 
ideas and information without interference. The right is, of 
course, not absolute but subject to  qualifications which are 
not  unreasonable. 

Section 37 of the Constitution cguarantees freedom of 
assembly and association. "Every person shall be entitled to 
assemble freely and associate with other persons, and in 
particular he may form or belong to  any political party, trade 
union or any other association for the protection of his 
interests . . . . " Again, this right is subject to  reasonable 
restrictions contained in the proviso to  the Section. 

The provisions relating to  freedom of expression and 
freedom of assembly are not only justiciable but are 
entrenched in the Constitution so that they can be changcd 
only by an elaborate procedure. Moreover, in the event of a 
conflict between these fundamental rights and any of the 
ordinary provisions of the Constitution, the latter must give 
way. The two fundamental rights have been further 1 
reinforced by the International Labour Oryanisation (ILO) 
Conventions No. 87 on freedom of association and 

I 
protection of the right to organise, and No. 98 dealing with 
the nght to organise and barqain collecti\~cly. 

L 

Let us now consider, in the light of the  labour policy of 1 
the Federal Government, the fundamental riqhts of  the I 

I 

freedom of expression, freedom of  association and the 
international obligations assumed by the Federal Govern 
ment under the two ILO Conventions already mentioned. 11 
may be recalled that between 1960 and 1978, the Federal 
Govenunent was rather concerned about the lack of unit) 
among the leaders of the labour movement in Nigeria 

As we have pointed out earlier in this lecture, the Federa 
Government went so far as to  recognise by law four Centra 
Labour Organisations under the Trade Unions Decree No. 31 
of 1973. This was clear evidence of the G ~ v e r n m e ~ t ' ~  dis 
inclination to impose unity on the labour movement. But the 
labour policy of the Federal Government from about 1975 
can rightly be described as one of direct intervention. In fact, 
the Federal Government itself through the Minister of 
Employment, Labour and Productivity referred to  it as the 
policy of "limited intervention and guided democracy." 

It was this ~ o l i c y  which led to Government intervention in 
certain fundamental issues such as the refusal of recognition 
to the first N.L.C., the appointment of the Adebiyi 
Commission to  probe the activities of the trade unions and 
their officers, the dissolution of the four Central Labour 
Organisations and the appointment of an Administrator who 
was to  restructure the trade unions and establish one central 
labour organisation. From all the efforts of the Federal 
Govenunent, a new N.L.C. emerged and the Government not 
only recognised it but made a lump sum grant to  the 
organisation. The Labour (Amendment) Decree No. 21 of 
1978 made it obligatory for the employer to opcrate the 
check-off system in respect of his employees who are union 
members (except those who have contracted out of the 
scheme in writing) and account to the union. 

Furthermore, under the Trade Unions (Amcndmcnt) 
Decree No. 22 of 1978, the N.L.C. was rrcognised as thc onl\ 
Central I ~ b o u r  Oryanisation t o  which all trade unions. 



except associations ol' senior staff o r  employers, are deemed 
t o  he affiliated. 

Thc ;~cti\,ities of the Federal Government in respect of the 
labour movement, such as we have just described, inevi tab l~  
attracted accusation of violation of the II,O Convention No. 
87. The rclcvant .\rticlcs of the Convention provide as 

1 

follows: I 

Article 2 

\\'orliers and employers, without distinction whatso- 
ever. shall have the rights to  establish and, subject 
only t o  the rules of thc organisation concerned, t o  
join organisations of their own choosing without 
previous authorisation 

Article 3 

1. \f orkcrs' and employers' o rganisa~~ons  shall have the 
right t o  draw up their constitutions and rules, t o  elect 
their representatives in full freedom, t o  organise their 
administration and activities and to  formulate their 
programmes. 

The public authorities shall refrain from any inter- 
ference which would restrict this right o r  impede the 
lawful exercise thereof. 

Article 4 

Worker S' and c :mployers' organisations shall not he 
liable t o  be dissolved o r  suspended by administrative 
authority. 

Article 5 

Workers' and employers' organisations shall have the 
right t o  establish and join federations and confedera- 
tions and any such organisation, federation or  

conl'ctlcration chall hn1.r th r  riqllt to  affiliate \ \ r i t t l  

international organisations o f  cvorkers and cmploycrs. 

:)I' t l l ~  S 

, f  the 

r(lcratio, 
The IL  

atter re1 

tcps taken by t zrnment I 

rc lahour rno\,em be 'clear1 
inconsistent \vith the pro\.isions o f  ,'\rticlcs 2, 3, 4 arlcl ,', 

;~lread!- quotctl. 'l'hc situation was brought before the 63rd 
Scssitrn o f  the II,O Conference in >lay, 1977 by the \Vorld 
I-'( n of  Trade Unions. 

,O Conference Committ d into I 
m commended that  the Goxrerning Hody of the 11 
should point out  t o  the Government of Xigeria tl 
administrative cancellation of the reqistration of trade uni 
organisations runs counter to Article 4 of Convention No. f 

that tradc union organisations shoultl be left free to  
reorSanise the tradc union movement thrnisclves -dnd that the 
duties entrusted t o  an administrator shoulrl not hc such as to  
limit the riqhts set ou t  in ,-Irticle 3 o f  Conx,ention S o .  8 
and t o  draw the Go\.ernmcnt's attention t o  thc principle tt  
the prohil>ition of trade union ;tctivities shorild be dccidcd 
the courts in accord;tncc lvith the I 

.-Is a result of this dcvclopme 
S l ~ a ~ a r i  :lrlrninistration initiated 3 D I L L  to gbc  rne inausrr 
unions frrcdom to  decide whcther t o  join the N.L.C. o r  p~ 
out  o f  thc orqanis;ttion. The Rill wns d s o  t o  restore 
worker.; t'rcrtlom to  pay their union dues voluntarily Trc 
th canlc t when there was 
rn Govern n 31st Decembc 
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Statutes but  it is hardly possible for the parties in the 
contract between them, to  foresee all eventualities. For 
instance, there may be an economic tlepression leading to  thc 
retrcnchment of workers as a result of inevitable srvcrc 
reduction in commercial activities of the employer. In such a 
sitilation the retrenched workers may be entitled to 
redundancy bcncfits. 

Section 19(3)  of the Labour Decrcc 1974 defines "rcdun- 
dancy" as "an involuntary and pcrmancnt loss of  employ- 

( \  

mcnt caused by an esccss oC manpower." The-employcr is 
expected to  inform the trade union, or thc workcrs' 
representative concerned, of the reasons for, and the extent 
of the redundancy. Thc principle of "last in first out" shall 
be adopted in the discharge of the particular category of 
workers affected, sub,ject t o  all factors of relative merit, 
including skill, ability and reliability; and the employer shall 
use his best endeavours to  negotiate redundancy paymcnts to  
any discharged workers who are not  protected by  rc,qdula- 
ti on^.^" 

Thc Federal Commiqsioner for Idahour is empowered to  
make regulations governing compidsory payment of 
redundancy allowances on the termination of a workcr's 
employment because of his r c d u n d a n c ~ . ~  Althouyh the 
employer ma) be without blame in the matter, payment of 
redundancy allowance can hardly be an adcquate compensa- 
tion t o  the worker. The question arises as to  whether he has a 
'right to  the job'. The right t o  work i n c l ~ ~ d e s  thc right to  a 
means of livelihbod through employment that is, the right to  
obtain and retain employment and thc right t o  earn one's 
living under just and favourablc conditions of employment. 
Coupled with the right to  a mcans of livelihood throu,ch 

1 
1 

em~lov lnen t .  is a rieht to a means of livelihood when no 
el an 
b nt  
insurance or paymenr or unemployment benefits. 

ent is av 
cted by 
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In such c mces, th 
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e right c 
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.ovides: 

"The 

The right to work has assumcd a new importance in t h  
face of world-wide recession which has led to  an industri; 
crisis with the nttc o f  eniplo).ment. Thc right 
is one of the b r  ~ro tec t ion  aqainst loss of 
employment i.e. loss or mcans of livelihood. I t  has t o  bc 
realised howevcr, thdt fi~ll cmplo) ment is an essential 
condition for thc rncanirlgful exercise of this right. Though 
the Nigcri,m Constitution of 1979 did not  directly protcct 
the right t o  work, i t  would appear tha me 
provisions of the Constitution which len thc 
existence of such a right. For instance, sectlon , , , , , ( t l )  

PI 

.t there 
d suppo 

are so  
r t  t o  

1 C ; ( 9 \  

State shall direct its policy towards cnsunng that 
suitable and adcquate shelter, suitablc and adcquat 
food, reasonable national minimum livins wagc, old a? 
care <and pcnsions, 'and unemployment and sick benefil 
are proviclcd for all ci, tizcns." 

same Cc Section 17(3)  of thc mstitution 1s cvcn mol 
explicit, and seerns t o  be much in tune with the idea o f  the 
right t o  work. According to the subsection, "The State shall 
direct its policy towards ensuring that - 

(a) all citizens without discrimination on any qroun - 

whatsoever h a w  the opportunity for wcurinq ad( 
quatc means of livelihood as well as adccluat, 
opportunities t o  securc suitable cmployrnent. 

(b)  conditions of work are just and humane, and th: 
thcre are adrquate facilities for Icisure and for socia 
r e l i ~ o u s  and cultural life; 

(g) . . . provision is made for public assistance 
ving cases or  other  conditions of need." 

I t  should be recognised that the above-quotcd provision 
of sections 16 and 17  form part of Chapter I1 which deal 



with Fundamen'tal Objectives and Directive Principles of 
State Policy. The provisions of the Chapter are not justici- 
able in the sense that no court will lend its aid to the enforce- 
ment of any of those provisions. Nevertheless, they articulate 
fundamental principles and ideals by which the Government 
t the disc its func~ 

the 1979 ution als 
nay be g 

Sectio 
uided in 
n 13 of I 

harge of 
1 Constiti 

"It shall be the dut). and responsibility of all organs of 
government; and of all authorities and persons, exerci- 
sing legislative, executive and judicial powers to 

form to, obsr~ve and apply the provisi his 
~pter (11) of this Constitution". 

con 
Cha 

ons of t 

It' all thr tlemocratic institutions of govemnient operate ns 

expcctcd of them, the provisions of Chapter I1 sho~~l t l  he 
cl'fecti\,c even in the  absence of an): Ic,qal sanction. In vir\\, of  

tlic checks and balances enibodietl ir, the Constitution, i t  
\\-uultl be tvrong to  concl~~tlc tha t  tllcy lire cr;ipt\. ric:llts 
iu~npletely dc\foid or an). ct'ficacv. 

The Right to work and the  Court! 

\ t  conimon la\\, therc. is a. wt.!l-rc~c~~niscd r:l., ,.,,,, i l ~ c  
. . 111;istc.r can dismiss his scn.;rnt at  ;In\. tirnc and \?.i!!~c:ut q1\.111: 

a n \  rcxson. Rut il' Ilr. d o r s  s o  in a nianncr not \+.n~.:..un~~.ri 
t h ~ ~  tcl-ms of thc particular coritr;tct of c-nl;)!n\.~?lc,nt, l;z :I :!' 
Ilc li:rl~lc in tlamagcs f o l -  I,rc;~cli o!" croiitr;1ct. This ~rrtrls c-ountc.1- 
to tllc riSht to \\.ark. I t  li;~.; 1)t.c.n h,:lA 1,). thr CO~II- t  o f  ..\l)pual 
in llnqlantl that ''thc.1.c: , a  r ; y l l t  to \..-..I." ,*n(l that i t s  

inl'rinqcrncnt tvas  tins tin st .;cd 
1))- ;tn iri~ii~ncti~i.~' 

S~11)rcni~ on ! Jlir; ,ts[xct o f  cnntr.nct of c~m~,loyrncrit, 
n:uricly: Slzittn-Bey u.  Tllc Fcdcrel I'iiblic Senrice 

University o f  L.agos and the University o f  Lugos Council 
(1985) 2 N.W.L.R. 599 (S.C.). 

In the Shitta-Bey Case, Miss Iyabc nkoya (a 
Nigerian) was convicted, in London, of an t o  import 
into the U.K. dangerous drup (Indian Her..,,. .., a result of 
the Appellant's alleged involvement in the crime, he w 
first suspended from his duties without pay and later retirt 
with full benefits by the Federal Public Service Commissio 
Appellant who was then a Legal Adviser in the Feder 
Ministry of Justice brought an action praying the High Cou 
t o  declare "irregular, illegal, null and void" his suspensic 
without pay as a public officer and his purported retireme 
from the public service. The Court granted the prayer b 
Respondent failed to  reinstate him and did not appeal agair 
the orders of the High Court. Appellant therefore applied 
the High Court' for an order of Mandamus. The High Cot 
refused to  make the order and the Court of Appeal uphe 
the refusal whereupon  ellan ant appealed t o  t 
Supreme Court. 

The High Court based its refusal on  the following groun 
v Court of Appeal also approved: 

* . .- A-. 
vhich thc 

I . \  . 

) Ol0rul 
attempt 
nn\ A =  

1 1  I an order of Mandamus is discretionary and is never 
ranted as a matter of course; the relationship 
etween Appellant and Respondent was one of 

master and servant which Respondent had determi- 
led as of right. Appellant's remedy lies in damages 
or wrongful dismissal as the Court would not grant 

cpecific performance of a contract of service, 
.t common law the Court cannot force a master 
~ccept the services of a servant which he has det 

mined even unlawfully; 
(iii) Mandamus would not be available for admission 

restoration to  an office that is essentially of a priv 
character; 

., 
(ii) a 

a 

to 
ter- 

or 
ate 



(iv) as a general rule and in the exercise of its discretion, 
the Court will not grant Mandamus where there is an 
alternative' specific remedy at law which i; 9s 
convenient, beneficial and effkctive. 

An order of Mandamus could not issue against tne u o w n  
or its agent such as the Respondent. 

In the lead judgment, Idigbe, J.S.C. held, inter t: 

s not ler 

1 II 

1-known 
; to remc 
I .. 

It is we1 that the principal purpose of Man- 
damus ia :dy defects of justice; and although 
it is a discreuonary remedy, Courts of justice must 
always bear in mind this principal purpose; 
Although as the High Court and the Court of 
Appeal have observed in their judgments according 
to a passage in Halsbury LQWS of England, the 
Court 'will as a general rule, and in the exercise of 
its discretion refuse an order of Mandamus, when 
there is an altemative specific remedy at law which 
is not less convenient, beneficial and effective, 
Mandamus may issue in cases where although there 
is an altemative. legal remedy, yet that mode of 
redress is less convenient, beneficial and effectual"; 
The Federal Public Service Commission was 
created by Section 146 of the Nigerian Constitu- 
tion of 1963. By Section 147(1) of the same 
Constitution power is vested in the Commission 
"to appoint persons to hold or act in offices in the 
public service of the Federation including power to 
make appointments on promotion and transfer and 
to confirm appointments, and to dismiss and 
exercise disciplinary control over persons holding 
or acting in such offices"; 
According to Section l l ( l ) (c ) ,  (i) of the Interpre- 
tation Act No. 1 of 1964, power to appoint a 

we cons 
1:- ,,,.a 

person to an office or to exercise any functhns, 
includes power to reappoint or reinstate him; 

(9) The Civil Service Rules of the Federal Public 
Service govern cofiditions of service of Federal 
Public Sewants and they were made under the 
powers conferred on the Respondent by virtue of 
the constitutional provisions in the 1963 Constitu- 
tion, and the Rules relevant to this appeal were 
made in 1974 under Section 160f1) of the 1963 
Constitution; 

(6) These Rules therc ,titutional force 
-7d they invest ulc yu"llL bcl~dnt over whom 

[ey prevail with a legal status, "a status which 
akes his relationship with the Respondent and 

U X ~  government although one of master and servant 
certainly beyond the ordin nere master and 
servant relationship." T 4 Rules have 
-*atutory force and therefore ougnt to be "judicial- 

noticed". Paragraphs 04107 to 0412 1 provide 
le procedure which must be followed in the 
moval or retirement from service, as well as the 
,nerd disciplining, of public servants in the 
tablished pensionable cadre; 

(7) In particular, paragraph 04201 defines "miscon- 
duct" in respect of which investigation was 
conducted in relation to matters allegedly arising 
between the Appellant and the woman, Iyabo 
Olorunkoya, who was convicted for importing 
dangerous drugs into the U.K.; 

(8) Although the Appellant was retired from the 
public service by the Respondent pursuant to the 
said investigation, Bada, J. declared the said 
retirement "invalid, null and void". There exists 
therefore, a declaratory judgment in a suit to 
which the Respondent was a party and before 



from 
ficatil 
basis 

whom a court of competent jurisdiction duly 
exercising its supervisory powers had made a 
pronouncement declaring its action invalid; and the 
effect of which pronouncement is that the Appel- 
lant was always, a t  all times material t o  the 
proceedings before the High Court, and still is an 
officer in the Federal Public Service; 

3 )  Their Lordships of the High Court and the Court 
of Appeal, were in error in holding ;hat public 
servants in the established and pensionable cadre 
of the Federal' Government service are employed 
at the pleasure of the Federal Government. The 
Civil Service Rules already referred to, "invest in 
these public servants a legal status and they can be 
properly or  legally removed only as provided by 
the said Rules; 

0) The principle of law which precludes Mandamus 
issuing against the Crown has historical justi- 
on in English legal history but there is no 

for its application in this country (a 
Republic) in respect of the Respondent who, being 
a creature of Statute, can sue and be sued. 
Mandamus can therefore issue in this country 
against the Respondent; 

1) There is, by a combined ope1 Section 147 
of the 1963 Constitution ana ;secnon 11 of the 
Interpretation Act No. 1 of 1964, prima facie a 
discretion to  reinstate, to retain in, and remove 
from service a public officer. But in the instant 
case, the F1i~h Court has by its j u d q e n t  precluded 
the exercise of discretion to  remove the Appellant 
from service, unless and until proceedings are 

en and completed under the procedure 
the 1974 Civil Service Pules; 

lerly takl 
down in 

,ding1 y 
nce of 
--L - 

(12) The same judgment of the High Court invests the 
Appellant with a legal right to  remain in office and 

I carry out his public duties as a civil servant. The 
1 judgment impliedly confers on the Appellant a 

right to  be placed de fact0 in his original position 
i.e. a right t o  be reinstated; for, although his termi- 

I nation and retirement were declared "invalid, null 
and void" and so, in law, he was never legally 
terminated or  retired from his employment, there 
had been a de facto termination or  removal from 
office. In the words of Tucker, J., "reinstatement 
involves putting the specified person back in law 
and in fact in the same position as he occupied in 
the undertaking before the employer terminated 
his employment; 

(13) The Appellant therefore has a right of reinstate- 
ment to  his former position and the Respondent 
has the correlative duty by the combined operation 
of Section 147 of the 1963 Constitution and 
Section 11 of Act to  replace the 

I Appellant in the cupied before 
events which culminarea in m e  judgment of the 
High Court, and so to  restore the status quo ante 
his purported retirement; 

(14) In Ifill v. Parsons Ltd 1972 Ch. 305. Per Lord 
Denning, M. R., at 3 l4,the Court of Appeal in Eng- 
land not only declared the dismis'sal of a servant 

I 
invalid but also granted a mandatory injunction 
restraining the master (i.e. employer) from treating 
the contract (one which was not an ordinary 

1 master and servant relation) as at an end. In that 
case Lord Denning, M.R. said, ". . . Accor 
the servant cannot claim specific pe r foma 
the contract of employment . . . I would emyna- 
sise, however, that this is the consequence of the 



ordinary course of things. This rule is not 
inflexible. It permits of exceptions. The Court can 

i 
in a proper case grant a declaration that the 
relationship still subsists and an injunction t o  stop 

iter treating i l  as at an en The injunc- 
? the nature of the onc in Hill v. 

rarsurrs is not far away in form aandamus; 
I His Lordship adopted the statement of Lord 
Ellenborough C.J. in R. v. Archbishop of Canter- 
bury 8 East 22 that "there ought in all cases to  be 
a specific legal right as well as want of a specific I 

legal remedy, in order t o  found an application for 
a Mandamus". As has earlier been shown in this 

I 

judgment, there- if vested in the Appellant, by 
virtue of the High Court Judgment, a specific legal 

I 

right t o  reinstatement in his post in the Federal 
which the Respo to I 

.der effectual. 

6 months' salary in lieu of notice. The said Report contained 
various allel )f misconduct against the Appellants and 
emphasised ch of them "has rendered himself unfit 
for any pc 3f leadership and responsibility in the 
University." 

By a letter dated 30th December, 198 of the 
Appellants was informed of the purported termination of 
his appoint . ~ d  a cheque for 6 mol arY Was 
tendered. E them, however, wrote b: ject the 
termination appointment as ultra uires, null and void 
and of no effect. The cheques were also retur 

In a consolidated suit before the High Cc vas held 
that "the plaintiffs who are holders of public orrice with legal 
status in the established pensional : public 
service of the Federation are entitled ice until 
properly removed in accordance wirn rne procedure 
applicable to their removal in the Regulation! ~ P P ~ Y  to  
them." The purported termination of the nent of 
each of the plaintiffs by the defendants was uirra vires and 
contrary to the provisions of Sectior he University of 
Lagos Act 1967 as amended. The dl s, their servants 
and/or agents were restrained from ting any of the 
plaintiffs from performing any of the tunctions and duties of 
his office or offices or interfering with the enjoyment of the 
rights, privileges and benefits attached to  his office or offices. 
The defendants were therefore ordered to  restore each of the 
plaintiffs to  his post and offices and to  all rights and privile- 
ges attached thereto. The Court of Appeal reversed the 
decision of the High Court and the Appella baled to 
the Supreme Court. 

Oputa J.S.C., who delivered the lead juagment, held, 
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prerogative order of Mandamus should i lnst 

Respondent ordering the Responder sue 
essary directive duly reinstating the Appellant in his 
,t  of Legal Adviser in .the Federal Ministry of Justice 

--1 that this shall be the judgment of the High Court 
of I ate in Suit LD/230178. 
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terminate the contract with his servant at any time 
and for any reason crr for no  reason at all. But if he 
does so in r not  warranted 'by the particular 
contract UI 

breach. 

..- 
req 

API 
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con 
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iew, he must pay damages for 

(2) When the employing authority wants to  remove its 
servant on grounds permitted by statute, then as Lord 
Campbell C.J., observed in Ex parte Famshay (1852) 
18 Q.B. 173 a t  page 190, 'the principle of eternal 
justice' dictates that the servant cannot be lawfully 
dismissed without first telling him what is alleged 
against him and hearing his defence or explaat ion.  

(3) There was n o  evidence, let alone a finding, that the 
Council of  the University of Lagos before removing 
the Appellants on 30/12/80 communicated t o  any of 
them the grounds of misconduct alleged against him 
tn enable each Appellant reply to such grounds as 

uired by Clause 7 of the Memorandum of 
?ointment or  Section 17(1) of the Lagos Univer- 
Act 19C' 

: status ( 

unt imp lau ueen held ir 
nrv's case tnar m e  Rules o r  the statutory provlslons 

cerning the termination of the contract have 
stitutional force and that the servant over whom 

they applied was thus invested with a legal status 
ch status guaranteed that he could not  be 
oved except as provided by those statutory 

provisions. 

( 5 )  The University of Lagos anc 
were both creatures of sta 
except within and under the powers conrerrea on 
them by the University of Lagos Act No. 3 of 1967. 

(6) The Regulations, the Memoranda of Appointments 
and Section 17 of the University of Lagos Act No. 3 
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of 1967 all cferivctl from Section 69(I)(G) of' tllr 

1963 Constitution, Act No. 20 of  1963; and that 
being so, they "all have constitrltional forcr ant1 they 
invest thc Appellaits o\.cr  who^ rc\.ail a Icgd 
status which makes thcir re1 > with the 
Resvondents although one of and senlant, 

y bcyond the ordinan. or lncrc and 
relationstiip. 

( 7 )  l r  was not correct for the Court of Appc-a LU rquate 
dismissal with loss of benefit; what consiitutcs 
dismissal in any particular case wouid ever remain a 
question of fact. In law however, dismissal incans 
such act or acts on the part of the master as amount 
to  a repudiation by him of the essential obligations 
imposed on the servant by the contract. Thus a man 
may dismiss his servant if he refuses I>y word or 
conduct to allow the servant to fulfil his contract of 
employment. See Re Subel Bronze etc. and Vos 
(1918) 1 K.B. 315. Loss of benefit is not at the root 
of dismissal but repudiation of the servant's obliga- 
tions under the contract is. Once there is that 
repudiation by the inaster then there is a dismissd or  
termination or removal - it does not matter which 
expression is used, the effect is the same. 

(8) The removal of the Appellants without recourse t o  
the procedure outlined in Section 17(1) of the 1967 
Act and Clause 7 of their Rlemorandt~m of Appoint- 
ment was ultra vires the powers of the Respondents 
and therefore null and void, and their purported 
dismissal invalid. The judgment of the High Court 
was restored and the Court of Appeal overruled on 
this issue. 

(9) In Vine v. National Dock Labour Board 1956 1 All 
E.R. 1 at page 8, Viscount Kilmuir, LC.  said, "It 
follows from the fact that the plaintiffs dismissal was 
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invalid that his name was never validly removed from 
the register and he continued in the employ of the 
Natiohal Board." This is an entirely different 
situation from the ordikary master and servant case, 
there, if ter wrongfully dismisses the servant, 
either sui or by giving insufficient notice, the 
employment is effectively terminated, albeit in 
breach of contract. Here the removal of the plaintiffs 
name from the register being, in law a nullity, he 
c d t o  h,  right to  be treated as a 
T 1 dock with all the benefits which, 
1: lte, tha conferred on him. It is 
therefore right that, with the background of this 
scheme, the Court should declare his rights. 

(10) Vine's case is strikingly similar to the case on appeal- 
the Appellants' dismissal or removal or termination 
was invalid; for that reason their names have not 
been validly removed "from the register" of Profes- 
sors of the University of Lagos; they continued 
therefore t o  have the right to  be treated as Professors 
of the University of Lagos with all the benefits which 
by statute (the University of Lagos .Act 1967) their 
status as such Professors conferred on them. The 
Plaintiffs/Appellants therefore have a right to have 
their status restored a1 - riL$ts 1 - 
Shitta-Bey 's case refers. 

(1 1) His Lordship, having refcllccl IU the casc U I  ~ , ,uncis  
v. Municipal Councillors of Kuala Lumpur 1962 
3 All E.II. 633 continued, "This clearly implies that 
there may t)c circumstances crying out for a declara- 
tion. In Vinq's caw the special circumstance was that 
the  lai in tiff had a legal or statutory status which put 
his case ovcr and abovc the ordinary master and 
servant relationship. This was what Idigbe, J.S.C. said 
in the case o f  Shitta-Bey and this was what the 
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led trial judge Bada, J. said in this case m d  I am 
omplete agreement with him. I do not see any 

reason why the court below should have set 
aside his order for declaration. I therefore hold that 
the court below erred in setting aside the declaratory 
orders made by the court of first instance. I hcreby 
restore those orders. 

(12) Although the court is usually reluctant to grant 
specific performance of a contract of personal service 

use an order that cannot be enforced by the 
t will rather not be made, a distinction must be 
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rn between a contract of personal service and an 
lary contract of service like in Vine's case or 
Fa-Bey's case. In a contract of personal sewice, 
~ n a l  pride, personal feelings, personal confidcnce 
confidentiality may well be invc 
e it difficult to  compel performar 
lersonal service against an ~ U T L Y V I I I I I I ~  l l l L 1 3 L L 1 .  

in the case on appeal, one is not dealing 
:r who is an ordinary human being with 

;, LCCIIIIS, etc. The Rcspondents are creatures of 
the law and the self-same law will not find it difficult 
to compel performance of  the contract. 

(13) By Section 4 of Act No. 3 of 1967, the Respondents 
were given the power to appoint senior staff like the 
Appellants and by Section l l ( l ) ( c ) ( i )  of the Intcrprc- 
tation Act No. 1 of 1964, power to appoint includcs 
the powcr to reappoint or rcinstatc. 

(14) In Hill v. Parsons ( I  971) 3 All E.R. 1345 Idol-d Den- 
n ; n m ,  5I.R. aftcr obscn+ing t h a t  generally "a scnrant 

.ot claim specific pcrfo~ni;tncc of  the cor 
loynicnt, continuctl at ])axe 1350"; 1 
hasisc, howe\'cr that, that is the conscclL,~,,,, ,,, 
~rclinary ;. 7'hc rule is not inllcxi- 
I t  pcrn ns. I'hc court can in a 

)tract of 
would 

,n.>,-,. 1- 



proper case grant a declaration that the relationship 
still subsists and an injunction t o  stop the master 
treating it  as at an end. The declaration and the 
injunction granted by the trial court were restored. 
Finally, the a ~ p e a l  was allowed and the judgment and 
the orders of the Court of Appeal were set aside and 
the judgment and orders of the Lagos High Court in 
the consolidated suit were restored. 

Servants with legal or statutory status 

With all respect, each of t h e s e j ~ d ~ v e n t s  co~lstitutes a gold 
mine of legal principles lucidly and carefully formulated and 
logically applied particularly on contract of employment. By 
these decisions, a new category of "servants" has been recog- 
nised under Nigerian Law, namely, "servants who are 
protected by legal status". IVhere such a selvant is removed 
by the master in breach of thc contract of cmploymcnt and 
the act is therefore declared a nullity, dama~cs  will not be the 
only remedy open to the aggrieved scn,ant hecausc the nexus 
between him and the master transccnds the mcrc relationship 
of master and servant. 

Also arising from thc said judglnents is the question of 
what other remedies are available to thc special s e n a t  apart 
from damages. On this point thc j~d~qmcnts  are rathcr instruc- 
tive. In the Shitta-Bey casc, an Ordcr ol' Ylandamus was 
granted to the Appellant "ordering the Rcs1,ondent (thc 
Federal Public Service Commission) to issue ncccssaq 
directive duly reinstating thc Appellant in his p ~ ~ r c  of I,cgd 
Adviser in the Federal J l i~~ic t r j .  or,]usticc.." 

It may be rccalletl t h ~ t  tlic .\l)j)cll:rnt.; in thc Olaniyan 
case, had askctl the lligl~ Cor~l-1 f o r  a tlecla~.ation that thc 
Plaintiffs/Apl)c.ll':mts \Ifcrr .;till ProI'r.~sot.\ in thc Vni\,crsit). 
o f  1,agos and that  the 1~uq~ortccl te~-n,~r~atioll ol'tlic. .~pl)oint- 
~nc-nt of cbnch o f  thcni t,y t l ~ e  Deferi( la~rt?;, W . I >  lrltra I ir-cs ant1 

I contrary to  the provisions o f  the Univcrsity of Lagos net, 
1967 as runendcd. Thc Plaintiffs/Appellants also sought an 
injunction to restrain thc Defendants, their servants and or 
aqents "from preventing any o f  the plaintiffs from 
performing any o f  the functions o f  his offices or  interfering 
with the enjoyment o f  the rights, privileges and benefits 
attached to  his office or  offices." The High Court granted all 
these reliefs and added, "The defendants are hereby ordered 
to restore each o f  the Plaintiffs t o  his post and office 
offices and to  all rights and privileges attached thereto." 

While reversing the j ~ d ~ g m e n t  o f  the Court of Appeal, 
Supreme Court approved and restored the judgment , 

orders of the High Court in their entirety. It follc 
therefore that the remedies of Declaration, Injunction, , 

Specific performance (reinstaterncnt) are also available t o  
servant with legal status. In effect, his right to the job is \ 
protected or, at least, is better protected than that of 

and 
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and 

ordinary servant. 
The panel o f  5 Justices of the Supreme Court 

unanimous in its decision in the Olaniyan case. One of tE 
had n o  doubt in his mind that it was an appropriate cast 
which the rule o f  specific performance should apply. 
further said, 
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The law has arrived at the state where the princi 
should be adopted that the right t o  a job is analog 
&- right t o  property. Accordingly, where a mar 

tled to  a particular job, I cannot conceive of ; 

dical or  lcgical reason against the view that wh 
the termination of appointment is invalid and 
consequently alters nothing, a reinstatement of the 
employment barring legal obstacles intervening between 
the period of purported dismissal and the date of 
judgment is the only just remedy. (Per Karibi-Whyte, 
J.s.C. in Olaniyan & Om. o. University o f  Lugos and the 



University o f  Lagos Council (1985) 2 N.W.L.K.  599 at 
page 685.) 

5. Industrial Conflicts 

But what of the ordinary servant? His position under the 
common law principle remains precarious; the dice seems to  
he loaded against him. He can be capriciously deprived of his 
job i.e. his means o f  livelihood, as long as the employer is 
ready to  pay damages for breach o f  contract. This view is 
supported by the facts of the Olaniyan case where the 
services of some University Professors were dispensed with in 
a most arbitrary manner with immediate effect and payment 
of 6 months' salary in lieu of  notice. But for the legal status 
conferred on them by statute they would have been relegated 
only to  award of damages. 

If University Professors, in spite of their status and their 

In spite of the various methods of promoting industrial 
peace which have already been discussed, fundamental dis- 
agreements d o  occur between an employer and the union of 
his employees on matters pertaining t o  conditions of service. 
In that event the two parties are expected t o  resort to  
mediation by coming together under a mediator mutually 
agreed upon by them.49 If the dispute cannot be settled 
within 14 days, a report of  the efforts made and the points of 
disagreement must be furnished t o  the Minister of Employ- 
ment, Labour and Productivity by o r  on behalf of either 

I 

I 

~ a r t y . "  It is the Rlinister who sets in motion the machine? 
for conciliation. He appoints a conciliator to  "inquire into 
the causes and circumstances of  the dispute and by 
negotiation with the parties endeavour t o  bring about a 
settlement."" Where the dispute is settled within 14 days, 
the conciliator is expected to  submit t o  the Xlinister a memc 
randum setting out  the terms of the agreement with th 
si,qnatures of the parties. As from the date of  the agreemer 
its terms become binding on the parties to  whom the 
relate." But if conciliation fails, the Rlinister should refe 
the matter to  the Industrial Arbitration Panel (I.A.P.). 

Many a time however, the logical sequence just describe' 
may be upset by the union calling out  its members in th 
particular establishment, on strike or  other forms o 
industrial action such as "go slow", or ban on overtime 
Similarly, the employer may exercise his power of lock-ou 
i.e. exclusion of the workers from the place of work. 

usually well-documented conditions of service, could suffer 
so much insecurity in their employment, how much more a 1 
worker with a more humble status. In fact, arbitrary termina- 
tion of appointment of workers is a common feature of the 
industrial establishments in Nigeria. For instance, majority 
of the cases which came before the National Industrial Court 
between 1978 and 1981 involved wronsful discharge of 
workers.48 

Strike and Lock-out under Nigerian Law 

Under Section 37(1) of the Trade Disputes Decree No. 7 
of 1976, "Strike" means the cessation of work by a body of 
persons employed acting in combination, or a concerted 
refusal under a common understanding of any number of 
persons employed t o  continue to work for an employer in 
consequence of a dispute, done as a means of compelling 
their employer or  any person or body of persons employed, 
or  t o  aid other workers in compelling. their employer or any 
person or body of persons employed, to  accept or not to  
accept terms of employment and physical conditions of 
work; and in this definition- 

(a) "Cessation of work" includes deliberately working at 
less than usual speed or  with less than usual efficien' 
cy; and 





experienced workers, successors of whom he will have to  
train. Similarly, the workers do not wan: to  throw away their 
jobs with gratuities and pensioil rights and other privileges 
which the workers have accummulated over a period of years. 
In short, it is the intention of both parties to  keep the 
contract alive in spite of the rupture in the industrial 
relations, which they both expect to be temporary.sa In 
other words, the contract is merely suspended. The view was 
canvassed before the Donovan Commission that this 
intention of the parties to suspend the contract of employ- 
ment for the period of the strike should be given statutory 
recognition. The proposal did not however, find favour with 
the Commission.s9 

As we have already mentioned, when conciliation fails and 
report to that effect is received by the Minister, the dispute 
is referred to the I.A.P.' The 1.A;P. consists of a Chairman and 
a Vice-Chairman, and ten other members all of whom are 
appointed by the Minister. Of the ten members, two 
represent the interests of the employers while two represent 
the interests of the workers.60 For the purpose of each 
dispute referred t o  the I.A.P., the Chairman constitutes an 
arbitration tribunal drawn from the members of the I.A.P. 
which may consist of a sole arbitrator, or a single arbitrator 
assisted by assessors, or one or more arbitrators nominated 
by or on behalf of the employers concerned and an equal 
number of arbitrators nominated by or on behalf of the 
workers concerned, presided over by the chairman or vice- 

Where an arbitration tribunal consists of a single 
arbitrator assisted by assessors, he alone makes the award. 
In other cases, the award is arrived at by the majority of the 
members.62 

An arbitration tribunal is expected to make its award 
within 42 days unless the period is extended by the Federal 
Commissioner for Labour. The award shall be communicated 
to the Commissioner and to nobody else, and he shall send a 

I copy of the award to each of the parties. If he receives no 

' I  notice of objection from either-party within 21 days, the 
Commissioner shall publish in the Gazette a notice 

I confirming the award which then becomes binding on the 
employers and the workers to whom it relates as from the 
date of confirmation. But if a valid notice of objection is 
received by the Commissioner, he must refer the dispute to 

I 
the N.I.C. whose award shall be final and binding on the 

I parties to whom it relates as from the date of the award. 

I 

The National Industrial Court 

The Court consists of a President and 4  other members 
who must be persons "of good standing being to the know- 
ledge of the Commissioner, well acquainted with 
employment conditions in Nigeria, and at least one of whom 
shall, to  his satisfaction, have a competent knowledge of 
economics, industry or trade." The Court may be constitu- 
ted with 3 members including the President or all the 5 
members.63 The members of the Court are appointed by the 
Supreme Military Council (now re-named .4rmed Forces 
Ruling Council) acting in the case of the President, after 
consultation with the Advisory Judicial Committee. The 
President must have the same qualifications as required for 
appointment as a High Court Judge. Exclusive jurisdiction 
is conferred on the Court to make awards for the purpose of 
settling trade disputes; and tc interprete any collective agree- 
ment or any award made by the I.A.P. or the Court itself and 
the terms of settlement of any trade dispute as recorded in 
any memorandum under Section 6 of the Tradc Disputes 
Decree 1 9 7 6 . ~ ~  The jurisdiction of the High Court and the 
Supreme Court is however, preselved in respect of 
fundamental rights. Subject to this, there is no right of appeal 
to any other body or person from any determination of the 
Court. 



In accordance with Section 27(1) of the Trade Disputes 
Decree 1976, the N.I.C. Rules were promulgated in 1979 
by the Chief Justice of the ~ e d e r a t i o n . ~ ~  The inaugural 
session of the Court took place in 1978 so that it has now 
operated for a little over 8 years. 

The regularity with which a party dissatisfied with the 
award of the I.A.P. has been bringing his cBe before the 
N.I.C. through the procedure already described,above, attests 
to-  the fact that the N.I.C. is performing a useful role as an 
appellate Court. But the Court suffers from certain 
weaknesses which adversely affect its operation. Although 
the Court is vested with the powers of an appellate Court, 
there is no  provision of the Trade Disputes Decree 1976 
(or of any other Decree) which expressly makes it a court of 
appeal in relation to  the I.A.P. Cases do not come directly 
on appeal to  the N.I.C. from the I.A.P. with the result that 
the latter does not feel obliged to  supply the N.I.C. with its 
full record of proceedings of cases on appeal, and the N.I.C. 
is not  in a position to compel the I.A.P. to  furnish such. 
Furthermore, the N.I.C. has not  been designated as a 
Superior Court of record; consequently it is neither an 
administrative tribunal nor a part of the j u d i c i a ~  and more 
importantly, its record of proceedings can be challenged 
throush the order of certiorari as has been done on some 
occasions. Also, the Court has no power to enforce its judg- 
ments and this has led to practical difficulties. 

Conclus ion 

As we have shown in this Ixcture, thc contractual relation- 
ship between the emplover and the employee (master and 
servant) is crucial for the meaningful c,peration of a system 
of collective bargaining. Equally important is the existence of 
strong trade union organisations whose membership 
depends on workers w1.o arc "job !lo!dcrs". \\'c have 

discussed at lenqth thest, various aspects o f  our I,al,or~r Caw 
in order to  shed liqht on their merits and demerits. 

The superiorit)- of the employer vis-a-vis his employee 
looms larye m the whole o f  their emplovment relationship. 
The employer has the power to lock-out his workers and his 
liability to  pay waqes for the period of lockout and the 
q a n t  to  the workers concerned of continuity of employ- 
ment do  not appear to be a sufficient deterrent.6h Closely 
related to this is the whole range of disciplinary powers such 
as suspension or dismissal, which the employer exercises at  
will. And, unless the employee is one of the few ones 
protected by legal status, h;s only remedy will be claim for 
dam ages. 

It is also pertinent to  refer to the hostile attitude of the 

I emp!oyers to  unionisation in their establishments, which 
I usually results in the loss of employment through victimisa- 

tion of the workers concerned. In one of such cases, the 
N.L.C. had this to  say, "It is relevant here to mention that 
until after the industrial dispute, the Appellants had no  
document layinq down the terms and conditions of service 
for workers as rrquired by section 7 of the Labour Decree 
No. 21 of 1974 . . .." From all the evidence placed before the 
Court, it would appear that the hlanaqement was determined 
to  get rid of the 100 workers permanently in order to  destroy 
the union. The purpose of their dismissal was never explained 
t o  the Court and from all evidence available to the Court, the 
Mana~ement seemed to  have set themselves agai~lst their 
~ i n s t a t e m e n t . ~ '  

But this was not an isolated case; from time to  time, the 
I Court has had cause to  use such strong or, even strone;er 

l a n p q e . "  The Court usuaUy then proceeds t o  award 
~ d u n d a n c y  benefits to  the appieved workers provided the 
situation fits into the technical definition of "redundancy", 

1 that is, "an involuntary and permanent loss of employment 
caused by an excess of m a n p ~ w e r . " ~ ~  Where for this reason 



a redundancy benefit is inapplicable, the Court will award 
Id severance pay" in deserving cases: The two types of award 
are exemplified by the cases cited as footnotes above. 

Police intervention in industrial conflicts is an important 
factor. Quite early in the history of industrial relations in 
Nigeria, a group of  experts have said, "On the question of 
police intervention in industrial conflicts, it was the view of 
the conference that police should not intervene except where 
there was threat to  life or  It would appear 
however, that in spite of that timely advice, the police 
continue to  throw caution to  the wind. In the Alzico case 
already cited, the N.I.C. had cause to  deprecate police 
intervention m these words, "It is rather unfortunate that the 
Police, whose duty in such a situation is to maintain law and 
order, had t o  intervene so actively in matters of industrial 
relations where there was no  breach or threat of a breach of 
the peace. It will be observed that the workers had, barely 
30 minutes before the Police issued the quit order, given 
assurance to  maintain peace. The Court views with dis- 
approval this type of intervention by the Police which is not 
uncommon in a number of industrial establishments in this 
country judging from the cases which have been referred to 
this It will be observed that unwarranted police 
intervention remains a common feature of industrial relations 
in Nigeria. More importantly, such intervention is, more 
often than not, at the instance of the employer, the superior 
of the two parties to the contract of employment. Instances 
must be few and far between when the workers or the trade 
union in an industrial establishment has succeeded m invo- 
king police intervention. 

In the same Alzico Case, the Court further said, "It may be 
argued that the lock-out by the Respondents was justified by 
the work-to-rule action of the workers on 29 November 
1976. Nonetheless, the Court takes the view that that action 
was precipitated by a number of negative factors prevailing 

in the ind~~strixl relations situation in the establishment, 
namely: 

(a) absencc o f  conditions of scrvicc since the establish- 
mrnt of thc Company in 1967; 

(h) absencc of a competent personncl manaqcr; 

(c) the frustration o f  conciliation by the refusal of the 
Respondents to allow workers' representatives to 
cnier their prrmises on three occasions when the 
Conciliator appointed by the Federal Commissioner 
for Labour attempted to bring both parties together 

I 
to effect a settlement of the dispute; 

(d) the disillusionment of the workers arising from their 

~ p a t  experience of no action being taken on their 
demands, once they called off an industrial action on 
the advice of the Federal hlinistry of Labo 

I Off~cials."'~ 

1 Recommended Changes in the Law 
I /  1. There should be direct appeal from the I.A.P. to the N.1.C 

and the award of the I.A.P. should be given in open court 

I 2. The N.I.C. should be given power to  enforce its judqments. 
The absence of such power at present makes it possible f 

I 
I 

any of the parties to flout the court's judgment wi 
impunity. 

3.  Individuals should be given the right to  bring cases befo 
I the K.I.C. At the moment, only a union can appear as 

Ill 
party on behalf o f  a worker or workers, and if the unio 

I for one reason or another, fails to take up the case, the 

I individual worker or workers cannot. 
4. Jurisdiction in cases of wrongful dismissal (unfair dismis- 

sal) should be conferred on the N.I.C. This will save tin 

'I 
and costs for the aggrieved party. The less form 
procedure at the N.I.C. compared with the ordinary cour 
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