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Commercial activities persist endlessly in time of peace and
war. Government may be overthrown in coups, wars may
break out, national disasters may occur but somehow
commercial activities continue on a regular basis. Merchants
have always found a way of continuing business relationships
in any given situation. Their ingenuity in formulating new
techniques to meet the challenges of changing economic
climates is unparalleled. One significant example of this
ingenuity is the fashioning of a distinct body of rules derived
from customs and usages to govern the transactions of
merchants.

Evolution of Law Merchant

The birth and the development of the Law Merchant is
one of the most remarkable events in the history of English
law.2  In Europe, the usages, customs and practices of
merchants administered in courts presided over by merchants
were the foundation of commercial and maritime law.3
These Mercantile customs and usages werc observed by the
traders of several states of Medieval Europe and were
enforced by the courts of sea-port towns, quite apart from
the principles of any definite system of law. The Law
Merchant was developed by a distinctive class of international
merchants who traded in Europe and Eastern countries.?

This T.aw Merchant called Lex Mercatoria was not law in
the formal sense. It consisted of customs which merchants
recognised as binding. The Law Merchant may be described
generally as a system of substantial justice and equity based
upon trade usages which had prevailed from the earliest
times in various parts of the mercantile world.®* But Law
Merchant was not based on customs and usages alone. It
consisted of ,the carly written codes which formed part ot
the most ancient Law Merchant.®

In the Middle Ages, it was a highly prized privilege
obtained by roval franchise to have mercanule transactions
between merchants, whether native or foreign decided on
the basis of mercantile custom. As for internal trade of the
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,.All merchants shall have safety and security in coming
into England and going out of England, and in staying
and travelling through England, as well by land as b);
water, to buy apd sell without unjust exactions
u'ccording to ancient and right customs, excepting ir;
hmc‘of war, and if they be of a Country at war with us
and if such are found in our land at the beginning oi"
a w:,r, they shall be apprehended without injury to their
bod.le:s and goods until it be known to us, or to our Chief
Judiciary, how merchants of our Country are treated
}vho are found in the Country at war with us: if ours be
in safety there, the others shall be in safety in our land,
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was done by the common law assuming jurisdiction over
mercantile matters. Courts of common law permitted the
fiction that a contract made abroad had been made in
London in order to withdraw the suit from the Court of
Admiralty. The incorporation of the Law Merchant into the
common law was effected by Sir John Holt and Lord
Mansfield, both Chief Justices. Holt was Chief Justice from:
1689 till his death in 1710 while Lord Mansfield was Chief
Justice from 1756 to 1788. Holdsworth had this to say of

Holt:

Holt was the first judge to appreciate the modern ccndi;
rtance of moulding the

tions of trade, and the impo

doctrines of the Common Law to fit them. Instances of
his work in thus developing the doctrines of the
Common Law are his invention of the modern pﬁncipl_e
of the employers liability for the toris of his
employee,’s his settlement of very many rules mlat:imi to
negotiable instruments9 and his settlement in the case
of Coggs V. Bernard'® of the various forms of the

Contract of bailment.

However, it was Lord Mansfield who carried out the full
incorporation of the Law Merchant into the common law.

A learned scholar has observed:! e
The reform which Lord Mansfield carried out when
gitting with his special jurymen at Guildhall in London
was ostensibly aimed at the simplification of commercial
procedure but was, in fact, much more, its purpose was
the creation of a body of substantive commercial law,
logical, just, modern in character and at the same time in

harmony with the principle of the common law. It was
due to Lord Mansfield’s genius that the harmonisation of
commercial custom and the common law was carried out
with almost complete understanding of the requirements
of the commercial community, and the fundamental
principles of the old law and that marriage of jdeag
proved acceptable to both the merchants and Lawyers.

Era of Codification

At the beginning of the n
of commercial law in Europe

ineteenth Century, cod_iﬁcaﬁon
had begun. Indeed, it was the
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avoid disputes, it was necessary for them to kn B
that govern their transactions. o the rules
!In Engl'a:d, the codification process was started by M.D
g;:cl)m:rs. ) AIt f_ollowed a different pattern from that ir;
[:a p ::)_n merica. Instefic.l of codification of the entire
Thw(‘or ran-ch of law, specific areas of law were codified.
0[eE);(C\}r]T::;le‘:CA/t\c;avga;:‘)assed in 1862 and by 1882, the Bill
£ en en is was
the 'Partncrship Act 1890, S::;Ci‘f g:jds“j\sc{tdll;g;d o
Marine Insurance Act 1906. These Commercial le iglat?nd
scrved  the commercial community well, a cori l'on‘
.that was more concerned with organising l;usiness acmtilt?n't}
mua; (;vz}y that would avoid disputes. \(A'ith the rules\:lceli
scttled in a codificd form, it was possible for busi
t.o inform themsclves about the Law governin th:;?ess e,
:,?:,:Cﬂdszmi of these codifying acts!’ hive rctlrllzfliii
e t}:re dt rfough the years. This was due largely to the
o the Iral t.e;'s‘ ;)f ‘t‘hc' Codes. Appreciating this quality,
penn Ig .f‘ . said, We no longer credit a party with the
sight of a prophet, or his lawyer with the draftmanshi
of a Chalmers.”” This codification has to some extent b .
extenaed to Nigeria, especially former Western N i and
Lagos State.!?® ‘ eeria and

Reception and Development

By virtue of the various reception legislation,?®  The
common law, Doctrines of Equity, and Statutes of General
Application that were in force in England as at 1st January,
1900 were received into Nigerian Law. In the former
Western State (now Ogun, Oyo, Ondo and Bendel States),
and to some extent in Lagos State, only Common law and
doctrines of equity are applicable. English statutes of
General Application were re-enacted as local legislation.
Indeed, one major reason for the reception was that it was
thought that customary law could not cope with the new
economic order introduced by the colonial masters. Since
its reception, commercial law has considerably influenced

economic development in Nigeria.

The Law of Contract is the foundation of commercial law.
It proceeds on two principles,2 1 freedom of contract, which
assumes equal b%xgaining power of the parties and the sanc-
tity of contract (Pacta Sunt Servanda). This was largely
influenced by the Laisser-Faire economic philosophy of the
time. Consequently, once there is a.contiact — an.offer,
acceptance, consideration and intention to create legal
relations — parties to such contract are bound by the terms
of the contract,2? even if they never read it and are ignorant
of its terms.2?

The assumption of equal bargaining power of parties to a
contract has been questioned. Lord Denning expressed his

view in this way:
Oh what abuses were not covered by this Catchword
‘freedom of contract’. It mattered not to the judges of
the day that one party had the power to dictate the
terms of a contract and the other had no alternative but
to submit. If he had submitted to it however unwillingly,
he was bound.?4

Lord Diplock, some years later, while delivering judgment

in a contract in restraint of trade case said:
It is in my view salutory to acknowledge that in retusing
to enforce provisions of a contract whereby one party
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On the basis of the present societal objectives, it is clear
that a changed conception of, and attitude towards the ]
of c?ntract,"’ which underlies all the branches of « o
mercial law, is inevitable. The law of contract shouid t;z::-
fore be seen as encompassing new social relationships not
contemplated by the traditional doctrine, retaining its i
chafucter in relations between individuals and thg stz;lt)c:“l vl?tf:
sBub_]CCf to regul'ations imposed in the public interes;s 2117

o;au;c «of the inequality of bargaining power of the parties
and the need to protect the weaker party, there have bee
judicial as well as legislative interventions in various areas or;
commercial law. Investors need to be protected against the
;,nanagemet'lt of companies, employees against employers

uyers against sellers of goods, etc. This development is ’
of the c:-harazci:cristic features of commercial law at ‘.Jt;:
p}ll'cscnt time.?®  After all, law has social responsibilities to
the weak and the strong, the rich and the poor, the young and
the_ olc!. ’.I‘his approach, if vigorously pursued, will lead to
social justice?® as against formal justice which sometime
works hardship and hampers economic development. S

Commercial Legislation

Pr(.)gTCSSinE measures were taken in various areas of com-
:!ilcrcxal law in aid of ecanomic development. Various legisla-
tion were er}acted. The Hire-Purchase Act3® was enacted
Kl 153)(155 .but It came into operation in 1968; the Companies

¢t °" 1n 1968; the Petroleum Act®? in 1969; the Nigerian
Il;latlona.l Pctrolcum.Corporation Act3? in 1977; the Nigerian
nterprises Promotion Acts®# in 1972 and 1977; Securities
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and Exchange Commissions Act®® in 1979; the Insurance
Act36 in 1979; Insurance Companies Act®” in 1961 and
Banking Act®® in 1969, to.mention a few.

Hire-Purchase System

Hire-purchase transactions were governed exclusively by
common law as there was no English statute of general
application which applied to Nigeria.?® 1t was in 1965 that
the first Hire-Purchase Act was enacted but it did not come
into force until 1968. Before then, the common law which
applied was not only inadequate but worked untold hardship
on the buyers of. goods under the system in Nigeria.®® As
there was no regulation governing the rate of interest payable
on the loan, the owners of goods had an unfettered discretion
to fix the interest payable on such. Harsh and onerous
terms were included in the hire-purchase agreements which
enabled the owner to seize the hire-purchase goods whenever
there was default in the payment of instalments regardless
of what percentage of the price had been paid;®! to compel
the hirer to insure the vehicle with a particular insurance
company or to service hire-purchase vehicles with a particular
garage. The situation of a hirer was so precarious that a
learned writer has said, “in the first place probably no
commercial activity with the exception of money-lending
presents such opportunities for the economically strong to
exploit tlre economically weak.”*? Surely this naked
exploitation is not conducive to economic development. The
Hire-Purchase Act was therefore passed to regulate hire—
purchase transactions.

The Hire-Purchase Act which has altogether 21 sections
may be described as the hirer's Act, revolutionary and highly
protective. Most of the injustices which characterised the
hire-purchase system at common law were eliminated. The
Act covers all hire-purchase and credit-sale agreements, other
than agreements in respect of motor vehicles, under which
the hire-purchase price  does not exceed two thousand
naira, and all such agreements in respect of motor vehicles,

~J



hmq)ecﬁvcofthchire-punh-epriceortotnlpuch.u
price**  For a hirepurchase agreement to be valid, there
must be a note or memorandum in writing setting out the
terms of the agreement and signed by the hirer and by or on
behalf of all other parties to the agreement. The owner is
required to state separately, in writing to the prospective
buyer, the amount for which the good can be purchased.
The owner may not do this if the buyer inspects the goods
al_ld there is a price tag indicating the purchase price or if the
hirer has selected the goods by reference to a catalogue pricg
list or advertisement in which the price is indicated **
Non-compliance with the provisions of S.2(1)(a) & (b) incurs
a severe penalty. The owner can not enforce the agreement
against the hirer or guarantor,** neither can he recover the
goods which form the subject matter of the hire-purchase
agreement.

The note or memorandum must also contain the hire-
purchase price and cash price of the goods, the amount of
each of the instalments, the date 3t which the instalment is
payable, the deposit paid and the rate of interest. The owner
must send acopy to the hirer within 14 days of the making
of the agreement.* Some of these requirements may be
waived subject to any conditions the court may impose
where the court is satisfied that failure to comply is not
prejudicial to the hirer.*”?

Section 2 of the Hire-Purchase Act ensures that the
hirer is supplied with a written document containing essential
and relevant information which will help the hirer to make a
proper assessment of the hire-purchase agreement.

Certain provisions contained in the hire-purchase agree-
ment are rendered void by the provision of the Act.*® Any
provision in the hire-purchase agreement which empowers
the hirer or his agent to enter the premises of the hirer for
the purposc of taking possession of the hired goods is void
and unenforceable.*® Similaly, any provision which
restricts or limits the right of the hirer to determine the
hire-purchase agreement or which requires the hirer or buyer

to avail himself of the services, as insurer or repairer or in any
other capacity whatsoever, of a person other than a person
selected by the hirer or buyer in the exercise of his
unfettered discretion is void.*?

The Act further protects the hirer by implying certain
conditions and warramties into hire-purchase agreements®!
to ensure that the owner has title, the hire-purchase goods
are not defective and the hirer enjoys quiet possession
of hire-purchase goods. The hirer has a right to determine
the hire-purchase agreement after giving due notice in writing
to the owner.5? He is further protected in that there is a
restriction on the recovery of goods by the owner otherwise
than by action in a court of law,*? when a relevant propor-
tion of the hire-purchase price has been paid. Relevant pro-
portion®* means, in the casé of goods other than motor-
vehicles, ome half, and 11, the case of motor-vehicles, three
fifths. Once the relevant proportion is paid, the owner can
only recover possession by action, failure to do so will lead
to the determination of the hire-purchase agreement®* with
serious consequences.

Hire-purchase system is not fully developed here in
Nigeria. In the sixties there were few companies dealing in
hire-purchase business, but most of the companies have
wound up. The result is that the hire-purchase system is
almost non-existent. This is unfortunate, for hire-purchase
system can be a potential instrument of economic develop-
ment if properly utilised. The system provides lucrative
avenues for investors while at the same time it enables pros-
pective buyers to acquire goods which they would otherwise
have been unable to acquire. As a matter of fact in
industrialised countries, the system is used to a great advan
tage. Governments utilise it to control the economy. If
expansion in the economy is desired, the rate of interest
payable on hire-purchase loan is reduced; if contraction is
desired, the rate is jacked up. There is need to revitalise the
hire-purchase system in Nigeria. Quite apart from the advan-
tages stated above it will relieve governments of the burden

9



of car and furniture loans to public servants. In a depressed
economy where the value of goods has shot up, the role
which hire-purchase may play in bringing the goods within
the reach of the masses cannot be over-emphasised.

Sales Transactions

Sales transactions have national as well as intemational
dimensions. Sales may be confined within national bounda-
ries, or may cut across them. Those within the national
boundaries may be governed by national law. In Nigeria,
such transactions are governed by the English Sale of Goods
Act 1893°¢ and the Sale of Goods Laws. 5’

Sale of Goods was Jdominated in the sixteenth century by
the Common Law doctrine of caveat emptor’® — buyers
beware. By this doctrine, a buyer of good is deemed to take
it with all its defects. A buyer of defective goods was there-
fore without any remedy. The cffect of caveat emptor has
been cut down by the implied warranties®® and conditions® ©
of the Sale of Goods Act®! and Laws. It is implied in favour
of the buyer thatina contract of sale, unless the circum-
stances of the contract are such as to show a different inten-
tion, there is an implied condition on the part of the seller
that in the case of a sale he has a right to sell the goods, and
in the case of an agreement 1o sell he will have a right to sell
the goods at the time when property is td pass.® ?

A thiet who has stolen goods and sold them to a third
party has no right to sell the goods, nor can he pass title in
the goods to the purchaser, title remains in the owner.%3
However, the purchaser is not without a remedy for he can
always sue for damages for breach of contract and recover
the full purchasc price even though he has enjoyed the use
of the goods.®*

But the right to sell is wider than the right to pass pro-
perty. Accordingly, if a seller can be stopped by process of
Law from selling. he has not the right to sell.®® In a sale
by description there is an implied condition that the goods
will correspond with the description.®® A

"

The term *‘sale of

goods by description” applics to all cases where the purchaser
has not seen the goods but is relying on the description
alone.®” Also implied into contract of sale arc conditions of
merchantable quality, or fitness for a purpose.® 8

These implied conditions and warranties give efficacy to
sales transactions, ensuring that buyers obtain what they
bargain for under the contract of sale. However, these condi-
tions and warranties may be excluded.®® But the courts have
consistently interpreted exclusion clauses restrictively.”®
They have even gone further by developing the doctrine of
the fundamental term, breach’! of which cannot be protec-
ted by the exclusion clause. Lord Denning put it thus in
J. Spurling Ltd. v. Bradshaw:7?

These exempting clauses are now-a-days all held to be
subject to overriding proviso that they only avail to
exempt a party when he is camrying out the Contract,
not when he is deviating from it or is guilty of a breach
which goes to the root of it. Just as a party who is
guilty of a radical breach is disentitled from insisting
on further performance by the other, so also he is
disentitled from relying on an exemption clause...

Accordingly, a party to a contract cannot rely on an
exemption clause however widely drawn if he is in breach
of a fundamental term of the contract. But the House of
Lords in Suisse Atlantic Societe D’ Armement Marina
S.A.G.M. v. Rotherdamshe Kolen Centrale’® denied the
existence of such principles contending that whether a breach
of fundamental term would operate to deny the efficacy of
an exemption clause was a matter of construction of the
contract and the exemption clause itself. Since the discus-
sion on the exemption clause in that case was obiter, the
practical result of the decision in relation to the sdle of goods
exemption clause is likely to be very slight. Subsequent
decisions, rather than clarify the situation, have tended to
confuse 1t.”* However, the Supreme Court and the other
Nigerian Courts have consistently held that a breach of
fundamental term operated to deny the efficacy of an
exemption clause.” 5 But recently, the Court of Appeal in

11



Niger Benue Transport Co. Ltd. v. Narumal & Sons Nigeria
Ltd,”® relying on the English case of Photo Productions
Ltd. v. Securicor Transport,”” held that whether a breach
of fundamental term would gperate to deny efficacy of an
exemption clause was a matter of construction of the
contract and the exemption clause.

: In England, statutory enactments’® have reduced the
impact of exemption clauses. As these statutory provisions
are not applicable in Nigeria, the problem remains unsolved
as the law applicable is the common law as well as Sale of
G?ods Act 1893 and Sale of Goods Laws. Happily, the
Nigerian Law Reform Commission has just concluded a
c.omprehensive review of English Statutes of General Applica-
tion and it is hoped that an authentic Nigerian legislation will
emerge which will take care of these problems.

International Sales

ThF Lex Mercatoria which originally consisted of the
pracnces.and usages developed by the international merchant
conlxmumty was truly international. Explaining this inter-
na_tmnal character of the Lex Mercatoria, a learned writer
said:

«_the old Lex Mercatoria was truly international, It
consisted of practices and usages which the international
merchant community developed in Eurcpe. These
usages became in course of time Customary Law. They
were the same all over Europe because the merchants
applied them whenever they transacted business,
whether it was in London, Rheims, Cologne or Milan,
The old Lex Mercatoria was thus cosmopolitan and
intrinsically different from the local law applied to other
strata of the populm‘.io,n."79

This international character of Lex Mercatoria was gradual-
ly lost as States took measures to incorporate the Lex Merca-
toria into their legal systems. The process of integration
took different forms. In Europe it was through codification,
while in England it was done by the Courts. Never-the-less,
its international character was not entirely lost.

12

One importaat consequence of the nationalisation of
Lex Mercatoria is that when there is a contract involving two
or more nztionals or two or more different states, the
problem of which law is applicable arises. This problem is
selved by either the parties indicating in the contract the law
which is to govern the transaction or by applying the rules of
conflict of laws.®® The complexity and uncertainty asso-
ciated with this situation generated concern not only among
the international business community but also among
national governments as well as international agencies. It
was strongly felt that there should be a uniform law
applicable to international sales, just as there is a national
law which applies to domestic sales.

Intemational Conventions

The International Institute for the Unification of Private
Law (UNIDROIT) had prepared a draft uniform law for
International Sale of Goods, and a uniform law for the
formation of contract. By April 1964, a diplomatic con-
ference of 28 States met at the Hague and finalised the two
conventions, one set forth uniform law for the International
Sale of Goods (ULIS) and the other a uniform law on the
formation of contracts for the International Sale of Goods

* (ULF). The two conventions came into force in 1972 after

they had been ratified by five States, mostly ‘European.®!

In spite of the success of these conventions, the conviction
grew that success on a worldwide scale called for world-
wide participation and sponsorship.®.?  Consequently in
1966, a resolution by the General Assembly of the United
Nations provided for the establishment of a worldwide
representative body to promote “the progressive harmoni
sation and unification of the law of International trade.”
A body, the United Nations Commission on International
Trade Law (UNCITRAL) was set up. Membership was
limited to 36 and was allocated among the regions of the
world.

13



be;I::l:cl 9(()§f4 f:ond\:cntions did not receive adequate adherence
e inadequate part.1c1pation or representative of
v;néroe;t leg?[l;ngg]*{gr:Ends in the preparation of the con-
. therefore establi i
3;'((1)\1}) of 14 States (a cross section of SIIZSICS?';?{AEL’SWVC"\;%I?Z
¢ representation) and requested the working G -
prepare a text that would facilitate * e
of different legal, social and economica:;:tizilsl’f.e Tb}:/ecv(s)zl;)?lt:i‘l .
group submitted a draft convention on sales based o tI}llg
1964 Hagl-le 'Sales Convention (ULIS) and draft convent' .
;)ir:mfo(xt'rjr;;?)on Il;ased on the 1964 Hague Formation Co?wleonn
ILF). June 1978, the full commission 1 :
.thc review of the two draft conventio ined. i
:1;(:1 a l:;ingée draft convention on Inter::ti;ﬁllcgﬁf 1:;?}3;3‘:
- y September 30, 1981, th i .
signed by twenty-one states,?3 thu: bii‘;“‘fent‘on . be'en
B ging the convention
Under article 1, the convention applie i i
req}nr‘ements are met: (1) the seller ai%ht;eogﬁ};efr:::?tzasm
their “places of business in different states”’ and (2) th 36
must have a prescribed relationship with one or more ets .
that h_ave adhered to the convention. The conventi nsda;]ses
extf_nm.vely with the formation of contracts, the rioht . d
obligation of the parties to the contract of s;lc and rgcms :Jn
for bre_ach of contract. The unsatisfactory state : tlfs
dor.nestlc law on issues relating to offer and accec; y
delivery of goods and handing over of documents P;’:i‘;e’
}(;f property and risk, examination and acceptance :.)fpgood§
ave been adequately dealt with. However partie
exclude the application of the convention or :iero t: fmEly
or vary th.e effect of any of its provisions.®® The cive :iom
now provides the international business communit I']thon
lt_rgal framework from which they can draw fromyt'WI ,
time to meet their legal requirements. Ccrtainlnnc t‘°
endeavour is bound to hasten the pace of economic d o
ment worldwide. elop

I

Company Law and Indigenisation

In the areas of economic activities, Companics arc the
major instruments of commercial organisation. The Com-
panies Act 1968 allows two or more persons to mncorporatc
a company, with legal personality distinct from thosc of
its members.8¢ But a more sensitive and vital issue of forcign
ation in Nigerian companies is not addressed by the

latory controls® 7 exist, these are
the Nigerian

particip
Companies Act. While regu
not far reaching enough. Consequently,,
economy was dominated by forcign capital and personnel

even after independence on October 1, 19060.
A 1963 industrial survey showed that 68% of the paid

up capital of Nigerian companics were of forcign origin,
999, came from Nigerian governments and only 10% repre-
sented indigenous interests.88 By 1970, the hold of multi-
national Companies on the Nigeriaa cconomy had become

The neced to wrestle the economy from foreign

total.®?
This led to the

domination became very compelling.
increasing demand for “Nigerianisation” of the economy.
The Federal Military Government accepted the principle that
the Nigerian economy should be controlled by Nigerians.
Government policy on indigenisation was stated 1n the

Second Development Plan as follows:

Nigerian ownership and control of In ustrial Invest-

ments arc extremely low, Indigeneous ownership and
control of strategic industrial areas are cssential in orde.
to maximise local retention of profits, increase the net
industrial contribution 1o the national cconomy and
avoid explosive socio-political conscquences that are
bound to arise in future with foreign absentee control
of the nation’s industrial sector. The government is
convinced that the drive for gieater Nigerian participa-
tion should proceed simultancously with attracting
foreign investment on mutually bencficial terms. Local
and foreign investors can only work together when the
interest of the nation is assured at all times,



The mechanism for concretising this policy is declared in
the plan as {ollows:

The government will seek to acquire by law — equity
participation on a number of strategic industries from
time to time. In order to ensure that the economic
destiny of Nigeria is determined by Nigerians them-
selves, the government will seek to widen and intensify
its positive participation in industrial development. °!

Legal Framework

The Nigerian Enterprises Promotion Act®? was passed in
February, 1972. The Act categorised all the affected enter-
prises into schedules 1 and 2. All enterprises contained in
schedule 1 are reserved for Nigerian citizens or associations.
Aliens can no longer establish such enterprises and those
already established are required to be sold or transferred to
Nigerians.”?  As regards enterprises specified in schedule 2,
aliens are allowed limited participation in certain circum-
stances.®*

The Act established the Nigerian, Enterprises Promotion
Board®® which has power to advance and develop the pro-
motion of enterpriscs on which Nigerian citizens arc required
to participate fully and play a dominant role.®® The Board
has power (a) to advise the Minister on policy guidelines for

the promotion of Nigerian enterprises; (b) to determine

any matter relating to business enterprises in respect of
commerce and industry that may be referred to it by the
Minister and to make such recommendations as may be
necessary and (c) to perform such other functions as may be
determined by the Minister. The Act also established for
each state a Nigerian Enterprises Promotion Committee®’
whose principal functions are (a) to assist and advisc the
board on the implementation of the Act and (b) to ensure
that the provisions of the Act are complied with by aliens
resident or carrying on business in the state.

Inspectors of enterprises are required to be appointed.® ®
They have power to enter buildings or premises to inspect
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e to1972 Act was only partially realisable. The
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objective of th ded and updated in the
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1972 Act was Progressive ! i
ight of changing realities and experiences by the ;\ggetr;in
ll:'iterprises Promotion (Amendment) Act 1973,
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be all embracing, item 39 of schedulc 3 provides that
all other enterprises not included in schedule 1 or 2, not
being public sector enterprise, must also comply with the
provisions of 8.6 of the 1977 Act. The 1977 Act, unlike the
1972 Act widens the scope of indigenous participation since
there is no single enterprise that can be wholly owned by any
alien.

Under the 1977 Act, the Nigeriar Enterprises Promotion
Board was retained as the principal organ of the implementa-
tion piocess, supplemented by the Capital Issues Commission
and FEnterprises Promotion Inspectors. The powers and
functions of the Board as contained in the 1972 Act were
substantially incorporated into the 1977 Act.

One important improvement made by the 1977 Act is the
tecognition of workers’ right to the ownership of shares in
enterprises. Accordingly, at least 10% cquity participation
of schedule 2 and 3 enterprises are reserved for workers.! 96
Of this, not less than 50% is to be reserved for non-manage-
rial staff. The Act lays down general guidelines regarding
approval of sales or transfer by the Board cr commission.®7?
Specifically, it stipulates that ownership of enterprises should
be widely spread and deliberate effort must be made to
prevent concentration of ownership in a few hands. Towards
this end, no individual is to be allowed to have control of
more than one enterprise and the maximum interest that any
Nigerian, with che exception of owner-manager, could
possess in any cnterprise was limited to 50,000 or 5% of
the cquity, which ever was higher.! ©8

There was considerable improvement in the miechanism of
sale and transfer of enterprises under the 1977 Act. The
Board 1 ust approve the terins ana condition ol sale of
enterprises in schedules 1, 2 and 3. The Capital Issues
Commission' ®® must approve the pricc at which shares are
to be sold or transferred, the timing of sale and the terms and
conditions of sale or transfer of shares or cnterprises covered
by schedules 1, 2 and 3 operated as public companies.

Recently the Court of Appcal had the unique opportunity
of considering the supervisory powcers of the Nigerian Enter-
prises Promotion Board under the bnterprises Promotion
Act 1977 in Nigerian Enterprises Proti:otion Eoar/v. Metal
Construction (W.A.) Ltd.*'® The Nigerian Enterprises
Promotion Board had, after due consideration, declared null
and void “‘all increases in the company’s share- capital after
June 29th 1976 since they were ncither approved by the
Nigerian Enterprises Promotion Board nor valued by the
Nigerian Securities and Exchange Commission and directed
that they (the Plaintiff/Appellant) should submit proposal to
indigenise additional 20% of the Company’s capital including
10% mandatory workers participation.”

The Court of Appeal held that the Nigerian Enterprises
Promotion Board could not exercise such powers as Private
Companies were excluded by S.9 (1) of the 1977 Act, while
S.9(2) applies to sale or transter of enterprises and not to sale
or transfer of shares. Kutigi J.C.A. said:'!!

Having come to the conclusion that sub-section
does met apply to the creation of new capital, or to the
sale or transfer of shares and does not apply to a private
company, it, in my view, follows that section 11 (1)
(d) of the Act which provides for 10% workers partici-
pation when an enterprise is being sold or transferred
does not apply to the appellant herein, In the same vein
I am also of the view that section 7(1) of the Securities
and Exchange Commission Act 1979 which relates to
the issue or sale of Securities cannot be said to apply
to the appellant. The increase of shares is one thing
while their issue or sale is another.

The 1977 Act incorporated the offences and the penalty
provisions in the 1972 Act, although there were more severe
penalties provided in S$S.13 and 14 which empowered the
Board to seal up, take over or sell any defaulting enterprise.

The oil industry was also affected Ly the indigenisation
policy, not only by the Nigerian Enterprises Promotion Act
but also by the Petroleum Act 1969,''2? and the Nigerian
National Petroleum Act.”'? The result is that the oil
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industry was rescued from foreign domination. m tc;:rmsl xo4f
institutional control, ownership and participation.

Further measures were taken in other areas of the economy
to advance the indigenisation policy. The Compa.mcs‘ Act
1968!!5 requires all companies oper:ating irlllI;Iigena- to
register as a Nigerian company. The Banking AcF © requires
banking business to be undertaken by companies incorpora-
ted under the Companies Act with a valid licence granted by

the Minister. These requirements ensure some government
control over these institutions.

The Nigerian Enterprises Promotion Act 1977 indigefli.ses
equity ownership in Nigerian Companies. By the provision
of the Act, Nigerians are entitled to the ow_ners.hxp .?f t?le
majority of the shares in companies operating in 'ngena_
Currently, the Act does not guarantee the ng.ena.ns 1.:he
exercise of management control over companies m.th foreign
share-holders. It is, therefore, possible for foreign share-
holders in Nigerian Companies to control the company even
though Nigerians hold the majority of the company shares.

The issue came up for determination in the case of
Kehinde v. Registrar of Companies.''’ Honda Manufac-
turing Company of Japan entered into. a joint venture
agreement with some Nigerians to establish a branch of 'thc
Japanese Company in Nigeria. The 1977 Act requires
Nigerians to hold 60% shares in such a company. "I:he pro-
posed company had 100,000 shares and by the articles of
association of the company, Nigerians were to hold 70,000
shares while the Japanese would hold 30,000. The article
further provided that the Japanese shares would carry 3 votes
per share while the Nigerian shares would carry one vote per
share when matters concerning the management of the
company were being considered. The result is that manage-
ment control of the company was in the Japanese share-
holders. Their minoritv share-holding of 30,000 gave .tht.:m
a majority vote of 90,000 as against the N?gcri-a.n majority
share-holding of 70,000 which gave a minority vote of
70,000. The Registrar of Companies refused to register the

company on the ground that the Japanese management
control is contrary to the spirit of the 1977 Act. On an
application to the Federal High Court, the Court issued a
writ of Mandamus compelling registration on the ground that
there was no legal justification for refusing registration.

The Companics Act 1968 and the 1977 Act should be
interpreted consistently with a view to achieving the
economic objective of the Federal Military Government. In
this regard, sharp company law practices must be checked
so as to enable Nigerians control their economy. This calls
for a change of judicial attitude towards the interpretation
of these legislation.!! 8

Settlement of Commercial Disputes

In the complex network of commercial activities, disputes
are bound to arise and parties to such disputés may resort to
the regular courts. The High Courts have unlimited jurisdic-
tion in civil matters''® and therefore have power to try
such disputes. Any party who is dissatisfied with the
judgment of the High Court can appeal to the Court of
Appeal and then to the Supreme Court. But trials in the
regular Courts are cumbersome and often unduly prolonged.

Merchants were dissatisfied with the procedure and
remedies available at the regular courts.!2® Right from
the beginning they had favoured a situation in which disputes
involving merchants were settled within the merchants
community buc this was not favoured in England. An
attempt was 'nade following the decision in Rose v. The
Bank of Australia'*' to méet the demand of the merchants.
The judges of Queen’s Bench Division then resolved as
follows: ‘‘that it is desirable that a list be made of causes to
be tried by a judge alone, or by jurors ftom the city; and
that a Commercial Court should be consisted of judges to be
manned by judges of the Queens Bench Divisions.”” The
English Supreme Court Practice'?? stated the objective
to be “to create a simplified procedure, more suited to the
needs of the mercaatile community, with briefer pleadings,

21



more expeditious trials belore judges ol special experience in
such cases and reduced expenses.”

The expression “Commercial Court” is a misnomer as
there is no Commercial Court in England. What cxists is a
special list for Commercial Cases. Even then, this special list
does not include cases dealing with companies and bank-
ruptcy which are tried in the chancery division.

In Furope the position is different. Merchants arc
represented in the Commercial Courts in France and
Germany. The tribunaux de Commerce in France are staffed
by merchants and Handelsgerichte in Germany consists of
a professional judge as Chairman and two merchants as
assessors. It has been suggested!23 that the difference in
approach between England, France and Germany is duc
largely to the fact that Commercial Law in France and
Germany is a clearly defined separate branch of Law, whilst
in England it forms part of the law of contract. While
merchants in Kurope were satisfied with the machinery for
settling their disputes, those in England werc not. The result
is that arbitration became popular among merchants as a
process for settling their disputes. Arbitration was first put
on statutory footing by the Arbitration Act 1698 bhut
fundamental changes were effected by the English Arbitra-
tion Act 1979.

In Nigeria, it seemed that merchants were initially conten-
ted with settling their disputes in the regular courts. The
reasons for this is not far to seek. Nigeria was basically an
agricultural country providing for the needs of her citizens,
so most of the disputes that arose were settled in the family
courts. Therc was therelore less use of regular courts. When
commerce was introduced, the situation changed and with
its expansion and the gradual industrialisation of the
economy, merchants began to complain, like their counter-
parts in England, that the crdinary courts are expensive,
too slow, and unspecialised 'nd could therefore not satisfy
their aspirations. There wa: therefore a need to have other
means of settling disputes apart from the regular courts,

Some attempt to mcet this failing resulted in the establish
ment of the Federal High Court! 2% with exclusive jurisdic
tion'2%  in Federal fiscal and some other commercial
matters.!2¢  Howecver, this is apparently not far reaching
enough and recourse has been made to the arbitral process.

Settlement by Arbitration

Arbitration is the “reference of a dispute or difference
between not less than two parties for determination after
hearing both sides in a judicial manner, by a person or
persons other than a Court of Competent jurisdiction.”!*”
This definition has received judicial approval in Nigeria.
Arbitration was put on statutory footing by the Arbitration
Ordinance 1914.'°° The Arbitration Ordinance has been
adopted by the Arbitratzion Laws of the States.” 3% Conse-
quently, the law on Arbitration is practically the same
throughout the country.??!

Any dispute affeciing civil rights in which only damages
are claimed may be referred to arbitration.'?? It is essenti=]
that parties must have agreed to refer their dispute to arbi
tion. Once there is a submission, unless a contrary intent
is expressed, it is irrevocable except by leave of Court or .,
mutual consent.! 33 But it is necessary to draw a distinction
between an agreement which contains an arbitration clause
and the arbitration clause itself. While the former sets out
the obligations which the parties undertake towards one
another, the arbitration clause merely embodies the agree-
ment of both parties that in the event of a dispute arising
from such agreement, it should be referred to arbitration.
This distinction is important especially with regard to the
remedies available in case of breach. If there is a breack -
the agreement, damages is the appropriate remedy
for a breach of arbitration clause the appropriate remedy i
an order of specific performance to compel performance of
the arbitration clause:'?*

Apart from its contractual nature, arbitration embodies
judicial element as well. The arbitrator once appointed must
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observe the rules of natural justice. He has power to adminis-
ter oaths, to take the affirmation of parties and witnesses,!3 §
to summon witnesses by subpoena’3¢ and to state an award
in the form of a special case for the opinion of a court.}37
An arbitrator may refer a question of law to the High Court
for an opinion. The opinion given in such a case is a decision
from which there is a right of appeal'?® When he gives an
award, such can be enforced in the same way as a judgment
of court."® "All these show that an arbitrator performs
judicial functions. The principle has been expressed thus: ' 49
“Courts and arbitrators are in the same business namely the
administration of justice. The only difference is that the
courts are in the public and the arbitrators in the private
sector of the industry.” :

Since arbitrators perform a Judicial function, are they
entitled to immunity like judges? After an initial lukewarm
Judicial attitude, it has been establisheé that an arbitrator
enjoys immunity in respect of his actions in the course of the
arbitration.’*! The enjoyment of immunity is essential for
the effective functioning of arbitrators,

The Doctrine of Ouster

The judicial attitude which became firmly established by
the end of the eighteenth century was that agreement of
parties could not oust the jurisdiction of courts,!42 This
idea seemed to have originated from the Court of equity
which held that a party cannot by agreement deny himself of
the right to Court of equity. But common law courts gave
effect to the agreement of parties.’** Thus, in Scott v,
Avery'®3  the House of Lords held that an agreement to
refer a dispute to arbitration before resorting to a court of
law did not oust the jurisdiction of Court. Similar conclusion
was reached in Agbizounon v. Northern Assurance Co,
Ltd,'*5 where an insurance policy contained a clause
referring all disputes arising from the policy to arbitration
with a provision that an award under the policy is a condition
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soucany o livgawon. It was held that the arbitration cla.m.se
wl: valid rnd diil not oust the jurisdiction of court. Judicial
att'tude towards ouster of jurisdicti.on. has changed con-
sid —+1v  Judges are now taking restrictive view of the doc-
.14
m& ir ortant effect of arbitration clauses is. that parties
to it cat. bring an action in a court.of law in respect of
dis; 1t a-'sing from the agreement without first going to
arl:i‘ra 'on, Any attempt by a party to lc':ck redress in court
witl:~ ! in: nking the arbitration clat_ue will c.nnble the other
party tc ap ly for a stay of proceeding pending such arbitra-
tior 147

Inte - ional Commercial Arbitratio:..

The present stage of economic devcl_opment. worldwide
nec: sita  interaction at national and mternatlonal. levels.
Thi. oft gives rise to international contracts which are
ch:- cter ically complex. Busincumefl h;ave therefore
devi3e”’ an international system of al:bxmnon to lctt}c
dic: ul .| relating to such contracts which nsu.a.lly contain
ark’m “lon clauses. Nigeria has been involved in mtematlo.nal
co: m-'cial agreements ranging from sale of raw maten?.ls
to inc strial transactions in the form of supply of equip-
mecats and machinery or in the form of construction or

a of technology. .
! 1::\ cement scanflyal of the middle leve:l.:ties cannot easily
be fo. otten. As a result of sudden oil wealth and the
fai'~ . of Government to plan, contracts had been entered
intc w:' foreign companies for the purchase of. cement
wit!. ' d regard to the country’s need and capacity. T.he
re.ult was that t se contr vere brcachc.d and the parties
invoked the arb ation cl .contained in the contracts.
It is sad that mo _ of these tral clauses made f.orexlgn law
apj lic -le and references were to either tht_a arbn?'atlon of
th: International Chambers of Commerce in Paris or the
Lond '« Court of Arbitration, London. Needless to say
th: © Nig 1 col dsu of money on these transac-
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: 148 :
tions. The questions one may ask are, who negotiated

theis.e contracts? Nigerians? 1f they were, did they have
national interest at heart when they negoti,atcd thes}; con-
tracts? Were the contracts vetted by lega;l experts? P;nswers
to these questions are crucial, not because they will enable us

redo and replan our past activities (for the past is past), but

becagse they will help reshape our future directions.

It is gratifying to note that the Federal Ministry of Justice
undct: the able and dynamic leadership of Prince Bola Ajibola
S.A.N. has recently conducted an international seminar on
the drafting and negotiation of international contracts. This
has. led to the setting up of a Contract Review Commit.tcc of
wl.uch this lecturer is a member. The Committec is, inter
alia, charged with the responsibility of fon).ul;nting’ suide-

'lmes which will assist in-the negotiation and drafting of
internal and international contracts to be entercd into l)yuour
Governmen.ts', and to assist in vetting such contracts. Certain-
ly the activities of this Committee will reduce., if not c:)n1-
pletely eliminate, glaring malpractices mzmifc"stcd in the
contracts ent'erccl into by Federal and State (}ovcrnmcnt;
Thc machinery for settling disputes arising from inte;:
national commercial contracts include the International
I(i?;.x?be.r of Commerce in Paris, the London Court l:f
Conlvzzttli:))r:l, (;l:c Tlél\ClTRAL Arbitration Rules, and the
e Settlement of Investment Disputes.

Enforcement of Awards

A's regards awards made by an arbitrator governed by the
Arbitration Law, such an award is enforceable in the same
manner as judgment obtained in the law court.'*® Anp
award can be enforced by application to court directly to
enforce the award or by application to enter judgment in
the Ferms of the award.'3® After obtaining judgment, the
a;.)plllcant can then levy execution under the Sheriff’and
Civil Proaess Law.
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The enforcement of award made by International Com-
merciai Arbitration is governed by the Convention on Recog-
nition and Enforcement of Foreign Arbitral Awards, New
York, 10 June, 1958. The convention applies only to con-

tracting states. Art. III provides:
“Each Contracting State -shall recognise arbitral awards
as binding and enforce them in accordance with the rules
of procedure of the territory where the award is relied
upon under the conditions laid down in the following
articles. There shall not be imposed substantially more

onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to which
this convention applies than are imposed on the recogni
tion or enforcement of domestic awards.”
Nigeria ratified the convention on 17 March, 1970 as a
contracting party subject to the following reservations:

“In accordance with paragraph 3 of Article 1 of the
Convention the Federal Military Government of the
Federal Republic of Nigeria declares that it will apply
the convention on the basis of reciprocity to the recogni-
tion and enforcement of awards made only in the
territory of a state party to this convention and to
differences arising out of legal relationships, whether
contractual or not, which are considered as Commercial
under the Laws of the Federal Republic of Nigeria.”

For a treaty to have the force of Law within Nigeria, the

titution of the Federal Republic of Nigeria 1979

Cons
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requires such treaty to be specifically enacted into law.
This treaty has not been so enacted, it is therefore not
applicable within our domestic jurisdiction. But it is binding
when the treaty is applied by international tribunals because
internal procedural defect will not provide a dcfence before
an international tribunal. A foreign award may however be
enforced if an action is brought in the terms of the award in
the Law Court and judgment is obtamed. Fxecution can
then be levied on the judgment under the Sheriff and Civil

Process Law.
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Conclusion

Commercial law has played and continues to play a
significant role in the economic development of Nigeria.
It constantly puts the economy into shape, cutting down
excesses and adding necessary trimmings. In the permussive
areas of the economy, the impact of commercial law has been
greatly felt. The unequal bargaining powers of parties to
a contract which led to the exploitation of the weak by the
strong and the rich by the poor has been considerably
reduced. A changed conception of contract is .gradually
emerging either through legislation or judicial intervention.
A conception, which not only recognises the limitation of the
parties but also affords protection so that hardship and in-
justice are not perpetrated. These efforts are clearly evident
in contract, hire-purchase, sale of goods, company law, etc.

It is distressing to know that the legislation applicable
in many areas of commercial law are statutes of general
application, mastly statutes enacted in the nineteenth
century in England, but which have undergone several
amendments in England. For example, the English Sale of
Goods Act 1893 is still the law applicable to Sale of Goods
in Nigeria.'*?  Evidently, an Act passed in 1893 would be
inadequate to meet the challenges of modem economy.
Accordingly, in England, the 1898 Act had undergone
several amendments until 1979 when all the amendments
were brought together under the Sale of Goods Act 1979,

The Federal Attomey General and Minister of Justice,
Prince Bola Ajibola S.A.N., in his address to the Centenary
Celebrations of Legal Profession in Nigeria held at the
National Theatre, Lagos on February 1622, 1986, promised
that all the Statutes of General Application would be
reviewed and enacted into Nigerian Law as did the former
Western Nigeria in 1959, The review has been completed
and a national workshop has in turn, been conducted on the
review. The Law Reform Commssion has submitted a report
to the Honourable Federal Attorney-General.!*? The efforts
of the Honourable Federal Attorney-General are highly
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mendable. 1 would like to urge him to pursue the pro-
::ctml::n the logical conclusion by ensuring that these English
Statutes of General Application are re'placcd.as soon as
possible by Nigerian Legislation which will take into account
peculiar circumstances. @5
om-Arbitmtion as a process of settling c0fn‘meraal disputes
is gradually gaining importance and recognition.. Lox}g'del'ay,
cumbersome piocedure and high expenses which hgxta?on
involves are detested by businessme’n. 'I'hey. are thebre ore
making use of national and international arbitral f‘mmb'uﬂ
The New York Convention on the enforcement 070 T ltill
Awards, 1958 which was ratified by Nngcx:;a in 1970, is s
to be enacted into Law in accord?ncc_ with S.12(1) o_f the
Federal Republic of Nigeria Constitution of 1?79. lljxge;la
has not ratified the Geneva Convention on umform w for
international sale either. As a result, Nng‘cnan businessmen
are not able to take advantage of these important f:onvcn;
tions. However,. I am aware thTt 4the Federal Ministry o
tice is tal b urgoot actior on thosr motton
Jus'f';-: (lisc:i:::d s%.z.’: of th\el ccc‘::::::',' i duc x:nlc*ij‘:h f.z thf
il glot but alss to the colo =7 walic parpriiatos iy
?llllc g;;;;r;t?uof contiacte. It is in thic coxzn:':tjon':t{li#ﬁ’ﬂlcl'
scttin - up by the Fedel? Aﬂ;-‘:";:,“')“-G’SR‘AE‘Z!:ail."? ‘.h}w, ‘: :)
Justizc of a Contront Revlon Conirotioc eons xﬁ’o ex] Fu:
fron the upivc ©™ ", industries and civil scrvicc is praz:
wo?:::l'ly in order to promote economic development, it is
essential t,o inculcate discipline, raise n?oral ethos and 'CX(':IIC
self-restraint in our body polity. It is th-cr?fo.rc neccs's:!ry
to set standards for society, standards of discipline, morality

and frugality.

Recommendations -
Commercial Divisi*. s¢ '’ b erc 7 ix the '

L L ercial . 8 SR )
Court to adjudicate omn coi:. ‘ L '(I!'h}
Commercial Division s%. - * be pr 1 ovar by judg s
who are experts in Co: i’ lLaw Asr-ooom can
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sit with a judge where this is necessary having regard to
the nature of the subject-matter of the dispute,

Legislation on commercial Taw should be periodically
reviewed and up-dated in line with current economic
realities of the nation.

To concretise the recommendation in 2 above, the
Nigerian Bar Association should sct up a Law Reform
Committec as a standing Committee of the Association
whose function would be to review legislation on
commercial law from time to time and forward recom-
mendations to the Honourable Federal Attorney-
General. The law Faculties of the Nigerian Universities
should also forward the results of their researches and
reports of conferences to the Honourable Federal
Attorney-General  whose  office would collate the
reports and utilise them in reviewing legislation on
commercial law.

Urgent action should he taken to complete the revision
and re-enactment of Statutes of General Application as
Nigerian legislation.

The Contract Review Committee recently set up by the
Honourable Feceral Attormev-General and Minister of
Justice should be statutorily recognised. A similar
body should be sct up in the states. 1 believe that this
will eliminate the enormous waste. in the contract
award svstem.

The Hire-Purchase system should be reorganised and
modernised and businessmen encouraged to incorporate
companics to engape in hire-purchase business. The
facilities provided by these companies will enable
public servants to buy motor vehicles and other articles
on hire-purchase. Governments will then be relieved of
these burdens.

LS8k e

10.
11.

18.
14.

15.
16.
17.

The Federal Military Government should set as societal
objectives, discipline, morality and frugality. These
objectives should form a course of study in primary
and secondary schools and institutions: of higher
learning.
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