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In this Inaugural Lecture I shall discuss title to land in I V ~ C -  

before rand after March 29,1978. 
One characteristic of the land holding he dual 

sgtem of land tenure. Under the dual SYSIGILI VL IGUCLIG, ~ d e  titles 
wme er English law while the majority of titles was under 
arsta Dualism in tenurial system was a product of the intro- 
d u d  Eqlkh legal system in Nigeria. Originally, all lands 
were held under customary tenure but with the introduction of the 
Eqkb legal system, lands held under customary tenure were con- 
verted to English titles by the use of English conveyancing for- 
d t i e a  It is pertinent to point out that the dual system of land 
tenure was peculiat to Southern Nigeria. In Northern Nigeria, all 
lands were brought under the control of the government by the Land 
Native Rights Proclamation ofl910. Tbir Proclamation was repealed 
-d reancted as Land md Native Rwts Udinance 1916. lhis was 
rubsdqusrMp repked by the h d  T ~ w e  Lew 1962 which continues 
to tpply sabject to udc m d i b t i o n  a8 will bring it into conformity 
with the Act or its nmera ~ent.' 

What is land? Land I yer is diff 
economist. In law, Land not only 
but .Iso everything (except gold or silver mines) on or over or under 
it". In ancient times land meant "whatsoever may be plowed and sig- 
d i e d  nothing but arable land but since the time of Lord Coke and 
P C ~ W  it comprehtndeth any ground, soil or earth whatsoe~r"~. The 
iocation of land is outside the control of its main charac- 
teristic is that its supply is virtually limited 

Waat is title? Title is defined as "right to ownership of property 
rith or -ut eB In law, h o w  )rd "title" 
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i ' h ~  wuur;Ltion between law and land has UGGLI ~ ~ ) L I Y  ~ U L  LIIU. 

"The law of a people is a reflector i jerable way 
of its history, the location of the terrain its 
products or what is capable of producing are the impor- 
tant factors moulding the economic of the people and ul- 
timately, the course of its history and law. In short, land is 
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a around which variables h ic situation, 
chm&g ~"ial and philosophical V ~ U -  gyrate and 
product variables in law''? 

Before the Land Use A d  1V8, title could be derived 
under the received English law and under w~~uuury law. It is c s ~ m -  
tial to know under which system of law a piece of land is held for a 
number of reasons. First, there is the question of jurisdiction over the 
land. If the title is held under English law only the High Court has 
jurisdiction over it. But if the land is held under customary law both 
the High Court and the customary or native court has juridiction 
over it. Thus in Dada v. ~ r n o k e ~  it was held where a title to land 
depended on validity of a deed o mce, a customary court had 
no jurisdiction over the matter, i of conveyance was a trans- 
action unknown to customary 1 hat the determination of a 
deec rily entailed resort to the Land Instruments Registra- 
tion aw which no customary court had jurisdiction to ad- 
mini )ply. 4 similar conclusion was reached by Fakayodc, J. 
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in Soda v. Ad 
Secondly, 1 of limitation of adion apply to land held under 

English tenm )t to one held under customary law. For in- 
stance, section ~ L J  UE the Limitation Law of Western Nigeria ex- 
empts land held under Customary tenure from its operatio11~. In 
Green v. OWO,' the plaintiff bought a piece of land and had it con- 
veyed to him under English law. The defendant overtly occupied the 
land for over 21 years. In an action for possession, the plaint8 con- 
tended that the land was held bnder customary tenure and his claim 
was therefore not barred by the Real Property Limitation A d  1874. 
It was held that the Act applied to bar his claim 1 o si ended his 
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transaction to be governed by English law." 

Thirdly, in an action for a declaration of title, m e  pumm must 
state under which law he is making his claim. If he asks fof a amag 
title he may be non-s~i te&~~ or his action may be dismigcd unless 
the court allows an amendment'of his claim. Failure to ask for the 
correct declaration leads to eater expenses and a waste of time. 
Thus in Alade v. Abwishade,"an amen, >r a deda- 

ration in fee simple to an absolute title led to the 

making of an Vder for retrial de nmo. 
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Title Under English Law - Tbe Fee Simple 
This is an aspect of the doctrine of estate. The tenn estate indi- 

cates an interest in land of some particular duration. It is a cardinal 
principle of English law that a subject cannot own land. He can only 
own it as an estate i.e. for some period of time. The fee simple is the 
largest estate known to English law. It is practically equivalent to 
ownership. "Fee" was originally used to indicate an estate of in.. 
heritance while the word "Simple" showed that the fee was one 
capable of descending to heirs generally and was not rest.ricted to 
heirs of a particular class. "Absolute" is used to disthgukh a fee 
simpIe which will continue for ever from one which mav not do so 
e.g. a determinable fee. 

A fee simple arises at common law when land d to a 
natural person, with the appropriate common law woras or mitation 
"and his heirs" following the name of the fi g. to X and his 
heirs. Words of limitation are words which u ,ition of proper- 
ty mari out the duration of the estate or in be taken by the 
grantee. The common law words of limitation had to be auulied very 
strictly, as no alternative to or deviation fro1 ted or 
allowed. For instance, "heir" in the sin@; nd Ihe 
..--A ~4 and" cannot be reulaced by "or'!. Tlhe WULW U; limitation gave 

ey delimil fining an estate 
read nu  

13 
conierring any 

lurerest on any orner person. The stnu wmmon raw position con- 
tinued until 1881 in transactions inter mvos when the Conveyancing 
Act 1981 came into force. Section 51 provided an alternative to the 
strict common la4 words of limitation by allowing the use of the 
phrase "in fee simple" e.g. To Y in fee simp11 

The mition under Wills was slightly di willis 
ambulatory i.e. a starts to operate o111y rr death 
when the de&or'would no longer be around to correct any flaws or 
mistakes if a disposition fails. Unlike the position under a deed, gifts 
by Wd were not construed with the same strictest as grants zntv 
vim. It was, however, necessary for the Will to show an intention to 
pass a fee simple. Before 1837, the onus was on the devisee to show 
from the terms of the Will, read as a whole, that a fee simple was in- 
tended to pass. After 1838 by the Wills Act 1837, Sections 28 and 34, 
the presumption was that the fee simple pas UY *- 
tention is shown in the Wid. These provisio I Sec- 
tion 25 of the Wills Law 1958 of Western haFnrr. Anus lac hw in 
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Nigeria as regards Rifts by W:111 was the same throughout the country 
although having then bases m Merent enactments. 

AS regards transactions utter vivos, the principles of common law 
and the Conveyancing Act 1881 remained operative in Southern 
Nigeria except the defunct Nigeria where the position was 
governed by section 85 of 1 :rty and Conveyancing Law 1959 
which provides - 

i conveyance of freehold land to any person without 
)rds of limitation, or any equivalent expression, shall 

p& to the grantee the fee simple or other the whole in- 
terest which tbe grantor had power t in such 
land, unless a contrary intention apr tbr wn- 
veyance." 

proach was wrong as the same piece of land cannot be held under 
two different systems of law and the same time. 

Cases Supporting Conversion 
In Bafogun 0shodi16, the plaintiff sought a declaration in fee 

simple to a piece of land which was part of the Oshodi family proper- 
ty. The Oshodi family divided its lands into 21 compounds and ap- 
pointed a domestic to head each compound. In 1869 the Government 
issued series of crown grants to these heads. In 1913 one of the 
domestics purported to convey the fee simple in the land under dis- 
pute and his transferees claimed to be entitled to the fee simple as a 
result of the subsequent acquiescence by the family. In the course of 
his judgment, the ma1 judge, Berkeley, J. said:17 

: Western 
the Prop 
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"Among themselves a customary tenure was the hi$ 
which could pass . . . what happened after the cessic 
the territory or h g o s  seems to have been that the Crown 

ed the dominium directurn but left the customary 
undisturbed as between the natives of the ter- 
This acquiescence in a local form of land tenure 

among the natives would not operate to extinguish the 
dominium directurn; and a fee simple tenure was lying 
dormant in this dominiurn direturn I think the fee lay 
dormant and remained dormant so long as the native of the 
territory was dealing with the native of the territory under 
the communal system. But when these natives make use of 
-nnh 4rms as conveyance and mortgage or when the 

land is treated as private property and alienated to 
.s the dormant fee revives in favour of the stranger." 

The Origin of the Fee Simple in Nig 
The unit of land ownership in I' ro in- 

dividual member of the family had any separate and iillenable inter- 
est in such land.13 Alienation by sale began in Lagos around 1872. 
The h t  Ordinance ,to provide for the reptration of instruments af- 
fecting land was promulgated in 1883. When alienation by sale 
began the conveyances were usUany WI English ter- 
minologies under which family representati~ ~rted to convey 
estates in fee simple to the vendees. The interpretsuun of such de& 
had given rise to doubts about the precise nature of the interests ac- 
quired by the purchasers. On the one haud, there was the view that 
the employment of English conveyancing terminologies would con- 
vert land formerly held under customary law into a title under 
English law since such a transaction was unknown to customary law 
on &he other hand there was the view that land under customary law 

lot be converted into a title under English law by the mere use 
Lish conveyancing terminologies. To effect such a conversion, 
ugued, an enabling legislation was needed. 

Judicial pronouncements far from be'- helpful, tended to make 
the confusion more confounded. This vrs hardly surprising in view 
of the fact that some judges treat tides to land under English and 
c u s t o ~ l a w s  as one and the same tbg.  For instance, in Amao v. 
Adebona Coker, 3. granted the p l ~ r e s p o n d e n t  a declaration of 
title under customary law and orde~cd that the Register to Titles be 
rectified to vest the fee simple in him. It is our view that this ap- 
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T a ~ ~  IUQLY of this approach lies in the fact that the court regarded 
piece of land and being governed by two different systems of law at 
the same time. As it was correctly pointed out by Kingdon, C.J. there 
can only be one lex rei sitae at the same time in resvect of the same 
piece of land. 

The Privy Council commented on the possibili~ rersion to 
fee simple as follows:is 

m d d  a 
of Eng 
it was a 

"To prevent m p t h n  it seems desirable to state 
that the present decision is not based on any doubt as the 
possibility of a title equivalent to a fee simple being ob- 



Nieria as regards ejfts by Wfl was tht same thr~ughot,~ the corntry 
although having then bases m U e r e n t  enactments. 

As regards transactions mter vim the principles of law 
and the Conveyancing Act 1881 remained operative Southern 
Nigeria except the defunct VI vhere the, position was 
governed by section 85 of the OnveYanc-ing Law 1959 
which provides - 

"A conveyance of freehold land to any person without 
words of limitation, or any equivalent e ~ p r e s s i ~ , ~  
pass to the pantee the fee simple or other the tvhole in- 
terest which ntor had power to convey in such 
land unless ary intention appears in con- 
veyance." 
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Fee Simple in Nigc . w t  ot land ownership in N lily and no in- 
dividual member of the family had any separate anQ inter- 
est in such land.13 Alienation by sale began in Lagcs ,omd 1m 
The 6 n t  0rdiuamr.to provide for the v t r a t i o n  of instruments d- 
fecting land was promulgated in 1883. When alig,ation by sale 
b e p  the conveyances were us* m h e d  i .  ~ ~ ~ l i ~ h  ter- 
mmologies under which family representatives purp ,,ted to convey 
estates in fee simple to the vendees. The interpretatic., of such de& 
had given rise to doubts about the precise nature of ,he interests ac- 
quired by the purchasers. On the one hand, there a,, th view that 
the employment of English conveyancing terminolc~, con- 
vert land formerly held under customary law hl, a title mder 
E@h law she such a transadbn was &OW tt, customary la% 
on the other hand there was the view that land undkr customary law 
d d  not be converted into a title under English lau by the mere use 
of E&h COn~eyancing t e ~ m i n ~ l ~ g b .  TO effect SL& a conversion, 
it was argued, an enabling legislation was needed. 

Judicial pr0n0~ImmentS far from be* helpful tended to 
the confusion more confounded. Thir h ~ w  sWrising in view 
of the fact that some judges treat titles ta land q d e r  ~ ~ ~ l i ~ h  and 
customar& laws as one and the same FW bme, in Amno v. 
A&bona Coker, 9. granted the p l W r a p a d e r t  a declaration of 
title under customary law and ordered thrt the R w t e r  to Titles be 
rectified to vest the fee simple in him. It is OW rjew that this ap- 

proach was wrong as the same piece of land cannot be held under 
two different systems of law and the same time. 

Cases Supporting Conversion 
In Balogun 0shodi16, the plaintiff sought a declaration in fee 

simple to a piece of land which was part of the Oshodi family proper- 
I ty. The Oshodi family divided its lands into 21 compounds and ap- 

pointed a domestic to head each compound. In 1869 the Government 
issued series of crown grants to these heads. In 1913 one of the 
domestics purported to convey the fee simple in the land under dis- 
pute and his transferees claimed to be entitled to the fee simple as a 
result of the subsequent acquiescence by the family. In the course of 
hif judgment, the rriaI judge, Berkeley, J. said:17 
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"Among themselves a customary tenure was the hig 
which c d d  pass . . . what happened after the cessio 
the territory or h g o s  seems to have been that the C~UWLI 
acquired the dominium direchrm but left the customary 
tenure undisturbed as between the natives of the ter- 
ritory. This acquiescence in a local form of land tenure 

res would not operate to extinguish the 
urn; and a fee simple tenure was lying 
dominium direturn I think the fee lay 

dormant and remained dormant so long as the native of the 
temtory was dealing with the native of the territory under 
the communal system. But when these natives make use of 
such forms as conveyance and mortgage or when the 
family land is treated as private property and alienated to 
strangers the dormant fee revives in favour of the stranger." 

The fallacy of this approach lies in the fact that the court regarded 
piece of land and being governed by two different systems of law at 
the same time. As it was correctly pointed out by Kingdon, CJ. there 
can only be one l a  rei sit& at the same time in respect of the same 
piece of land. 

The Privy Council commented on the possibility of conversion to 
fee simple as fo~ows:'~ 

"To prevent misamcep&i ms desirable to state 
that the present decision i: :d on any doubt as the 
possibility of a title q u i v b r u k  lv a fee simple being ob- 
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s not base 
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: general tained as a result of sale of family land with the 
consent of the family" 

W~th respect, dl the views expressed in the Supreme court and the 
Privy Co~msil on the question of fee simple were not biidiig since 
they were obiter and unnecew for the decision. The issue for deter- 
mination was whether the plaintiff had acquired any title to the land 
by knowledge and a long continued acquiescence of the respomi- 
Me members of the Ohodi family. Since the Wvy Council 
found that 10% and contmued acquiescence had not been proved. 

I 
the question of the types of title that would pass by such 
acquiesance did not arise for determination. 

I The Gdum in Oshodi v. Balogun was applied by De Latang, CJ. 
in CaLR v. ~ninuuhuwun,'~ wherein plaintiff sought a declaration of 
title in fee simpk to a piece of land by virtue of an indenture dated 
Marcb 28, 1958. In grantmg the said declaration the lopned trial 
judge said: 

"English Common Law and Statutes of general applica- 
tion in force in England on the first of January 1900 apply 
in Nigeria alongside native customary law and it cannot 
be doubted that the fee simple exists in Lagos. . . For ex- 
ample the Registration of Titles Ordinance contains 
y--&ions for compulsory registration of the fee simple 
estate. . . I venture to suggest that just as in England a fee 
simple is oeated by the use of certain words in a docu- 
ment H, in Lagos land held under native tenure may be- 
mme fee shnple when it is alienated by means of 
~mcyanea in Enplish form expressed to convey a fee 

b rimple." 

In our opinion Da Irsung, C J. was in mror in his approach that be 
dust Parliament provided for the regktrahon of fee simple it n e a s  
p.rily munt that such an estate could be created out of customq 
law by a dced of convtyance in English form. In fact, the mere 
registration of title under the Act does n@ cure a defed in titlesa It 
foUows therefore that if one registers an absolute title under cus- 
tomary law as a fee simple, it neverthellus remains an absolute title 
under customary taw. Indeed, De itted that the two 

are not the same d e n  he said: 

"Own 
know 
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ership of 
i absolute 
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land by native. law 
: and in theory at 1e 
:e in fee simple." 

and custc 
:ast more 

Irn is, as is well 
extensive than 

If one is more extensive than the other, how then can it be said that 
one becomes the other simply because English conveyancing 
terminologies have been used? It is true that a fee simple can be 
created in England by the use of the words of limitation, because the 
estate of such a person is 6 fee .sunple. Can a customary tenure be 
zreated in England by the use of customary conveyancing 
formalities? The answer is "no". Since the l a  situs is the common 
law, a party cannot take his land out of the common law into an 
entirely foreign law by the use of some foreign conveyancing 
fmalities. 
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The p;&ciple enunaatea in the earlier cases seemed to n 
extended hviher in Oso v. ~ l ~ ~ ~ ? ~  The plaintiff sought 
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tion of title in fee simple to a piece of land which originally belonp;e$i 
'to I family. The land was allottea to one Wusarnotu Shelle 
whl o a Mrs. Moore without a deed of conveyance but wk  in 
w efore she sold it to a Mr. Porter under a deed of con- 
veyance. AIexander, J. granted' a decIaratton in fee simple because 
Mrs. Moore "enjoyed and exercised the full rights of ownership". It 
is submitted that the fact that a pema enjoys and exercises hlU rights 
of ownership does not necessarily mean that such a person's title is in 
fee simple. Indeed, the decision cannot be supported as it tends to 
imply that people having absolute titles to ladd under customary law 
do not en y and exercise full nghts of ownership.22 8 Lloyd describes the estate which passes on a 

i 
of English conveyances as "freehold" and James a 
dude from this that it is the fee simple because b, .-p,c; a d  
tbe leasehold are the only estate that can exist at law in Western 
Nigeria. With respect, the authors are wrong in their conclusion. 
Lloyd himself admits that the word "freehold" under Customary law 
and under &dish law are not tl then he said: 

"But the concept of tree1 be broadened so 
the holder of such estate with his land not 
in the ways recognised E also those of 
customary law." 

Betore one can say that a fee si d on alienation by 
the cmployrwnt of Engllsh conveyancmg lurms, it IS necessary to 
answer the following two questions - 
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(i) When was the land &st held in fee simple? 
(i) Who was the first holder and how did he acquire it?= 

Cases Denying the Existence of the Fee Simple 
In Bdogwt v. Oshodi, Kingdon, CJ. stated that land under cus- 

tomay iaw muld not be wnverted to a fee simple by the use of 
English conveyancing terminology. He said: 

the whole idea of fee simp mtrary to native 
and custom that whether or otherwise, it 
1ot exist side by side with n omary tenure in 

respect of the same l a  

In Nwangu v. ~ s e l c w u , ~  t spoke on the 

matter thus: 

"It is a fact that there is no such thing as a fee simple 
under customary law . . . There had been many cases in 
this wuntry in which the emression 'fee simple' has been 

applied in describi solute tit1 subject 
:ustornary law!' 

~n I ~ L ~ I I L O S  v. ~ o l d e t , ~  the claun was for a declaration in fee simple 
of land formerly held under customary tenure. The West African 
Court of Appeal refused to grant the declaration but instead granted 
one under customary law because it found that the basis of the 
appellant's claim was clear in the proceedings in spite of the use of 
the words "fee simple" in the conveyances. The Court drew attention 
to the confusion which had arisen from attempts to engraft upon 
claims under cusl w incidents and phraseology appropriate 
to English law. h . a claim for a declaration in fee 
simple to a piec j which formerly formed part of Oloto 
Chiefiainey family land was abandoned after the Court had observed 
that fee simple was a concept of purely English law and that stool 
land was a meation under customary law: A declaratiog under 
custom3 law was granted. In Johnson v.  jobo om^^ and .Sulemon v. 
Johnson, claims of declaration ot title in tee simple based on deeds 
of conveyances by the original owners whose roots of title were in 
cwtoman, law were clismissed. In dismissing a similar claim io 
Bodof v. Cdunsi,' ' Taylor, J. observed: 

". . . the tltle held by Anikm was a del tle under 

native law and custom. Can such ible title, 

defeasible by invoking native law and custom be con- 
verted into a fee simple ilnder English law merely by a 
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series of conveyances which refer to ;kth law as being 
held in fee simple? No other evidence was led by the 
plaintiff of any other matter reliw on by him as convert- 
ing such tenure into a fee simple. I am of the opinion that 
such a conversion had not been proved." 

It is submitted that the "other evidence" which can bring about the 
conversion is an enactment and since the plaintiff was unable to cite 
such a law, his claim was rightly rejected. 
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Tbe Need for Reform 
The decisions which held that land under customary tenure wuld 

be converted hto a fee simple by the employment of English con- 
veyancing terminologies created uncertainty in the law because such 
lands move in and out of English and 

i. Since the 
devolution of land is governed by the It land which had been converted into a fee simple, Jn ine aeath of the 
owner devolve on his children as family land and irrespective of the 
Irt that the said land was acquired by means of an English wn- 
veyance?' A situation in which land moved in and out of ~ W O  

merent of tenure was not only ~h-nt;" .but most 
unsatisfactory. 

Ademola, C J.F. commen~ the problems m AIade v. 
Aborihade and exjmssed the VIGW mat a clarification of epithets 
used was desirable. Unfortunately, the Federal Supreme Court lost 
the opportutity to clarify the position in Dubi~  v. ~ b c ~ j w n o . ~ ~  The 
High Court granted a declaration in fee simple to the plain- 
Wrespondent. On appeal, it was contended that the declaration 
ought not to have been granted. The Federal Suoreme Court ac- 

. . cepted the contention and granted a declaration oi title under cus- 
tomary lawBY 

for legisl 
of Englis - .  - 

deal with 
mcing t e ~  

The need lation to the problem caused by the 
employment h convey minology was highlighted in 
1934 by the P r y  Council. The Board pointed out that in view of the 
wide differences of opinion as to the exact nature of titles conveyed 
by the employment of English conveyancing terminology and the fre- 
quent actions to which the doubts gave rise, it was desirable to 
resolve the doubts by a egis la ti on.^ Unfortunately, the advice was not 
heeded. 

The problem was considered by the defunct Western Nigeria in 
1962. The Ministry of Justice put proposals before the Law Revision 
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Committee of the t h ~ ?  V Tigeria Legislature for legislation 

which would provide:jo 
(i) that if the compc ties take part in the transaction 

land held under cus~u~ua q tenure may be conveyed, leased 
or mortgaged so tte estates and interests known tc 
English Law; 

(i) that if Nigerians enter lnto trmactiom in a form apt to 
create non-customary estates and and are com- 

netent to do so, the deed should h )mal effect ac- 

( i )  
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from or :r. 
proposal! 1 into law. It is of o note 
e Government does not rely on the employm~n~ ul Znglkh 
rancing terminology as the basis of its land holdhg in fee 
. statute? $pecifidy empower the acquisition of communal 
n fee simple notwithstandin. anv native law and custom to the 

Klgnr of A Fee Simple Oh..-. 
In general, the owner of a fee simple was an absolute owner and 

was frce to dispose d it or deal with it in any way he likes subject to 
thr wneral restrictions lmoosed by statutes on town p l W g ,  the 

Title 1 Law Under Customary 
The basic unit of land ownership i. the tandy ana no Individual 

mkmber of the family has any separate and alienable interest in such 
land.% The family as a unit owns the land. That is to say that owner- 
ship is vested in the family a n d g  rights, title and interests are vested 
in the family. Family land implies w- ownership by all members of 
the family each member enjoying certain fights and privileges in and 
over the land. The family can dispos of the land. The family is a cor- 
porate body created upon the death of the founder holdhg an inter- 
est in land. The word has two primary meanings. First, it may be 
confined to the children of the mson whose family is in hue? 
Secondly, it may refer to all the d 

restor. 

Rights of Members of the Family 
Every member of the family has certain rights in the fe 

property We shall now briefly examine some of these r ight  
(i) Right ofResi&nce - Members of the family ham a right to 

reside in the family house. The primary objective for the 
creation of a family house is that it should be available as 
place of residence for the descendants of the f o ~ n d e r . ~  
While the males can of right bring their wives in, the females 
are not entitled to bring their husbands in as of rigbl A 
daughter who has left the house on marriage has a right to 

:turn to it on deserting or being deserted by the husband 
i@ of reasonable ingress and egress i.e. the riffht to pass m 
3d out of the family property. The view of Osborrm, C3.k 

Lewr3 v. ~ a n ~ o l e , ~ ~  that there was not general support for 
the right of ingress and egress for non- rmding members of 
the family is dilfilcult to support in view of the m r p m e  
holding and unity of n of the family property. 

(iii) He has a right to cul farm land and to build on the 
town land allocated I 

{iv) He has a right to haw a vo~ce in the management of tbe 
family property. The mrsons to be consulted are the pria- 
cipal members of the famuy and the owasions for consult- 
ation are limited to important dealings like mortgage, sale, 
gift and partition. These transactions are capable of destroy- 
ing family property. Principal members are identified on the 
Idi-igi principle i.e. according to the number of wivcs as op 
posed to the Ori-ojori principle which is based on the num- 
ber of children. The Idi-Igi principle i.e.pe5 sbipcr has been 
held not to be con- to natural justice, equity and good 

n~cience?~ Before applying the Idi-igi principle there 
1st be evidence about the number of wives of the founder 
the family!3 It is the consent of the majority of the prin- 

upal members that is requited and not t ~t of all the 
principal membersu 

tivate the 
:o him. 
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Legal Effect of Allocation of lpna 
AUocation of land to memb i~~pnsibihty of the head of 

the family. Allocation does no to at outright gift of family 
land. In other words, it does n u  pas  ownership to the puson to 
whom the allocation was made. All that such a person gets is a right 
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of user. Since allocation does not amount to ownership, the person to 
whom the allocation was made has no power to alienate the land. 

The family head is the eldest male member of the fmily. On the 
death of the founder of the family, the proper person to assume the 
headship of the family is the eldest sunriving son. After the death of 
the eldest son, the other sons of the founder and the grandsons suc- 
ceed, the headship beiig kept alwys in the male line?' Usuidy, 
women are excluded from this position basically because women on 
marriage leave the family house to live with their husbands. 

Since allocation does not amount to ownership, it follows that the 
persons LU whom family land baa men allocated have no power at  
alienation. Alienation in this context means sale, mortgage or lease. 
It is only the family that can competently dispose of such land. The 

sequence with respect to disposition of family land was laid 
the Federal Supreme Court, *Ekpendu v. ~ n ' k a ~ ~  as follows: 

riefly then the ioint effect of the two decisions47 is 
that a sac of family land whld the head carries out, but 
in which the other principal me the family do not 
concur is voidable, while a sz by the principal 
-o,mbers without the concurrenw "1 t ~ e  head is void ab 

'tio" 

r, a sale by a head of family who purports to convey the land 
as , angficial owners is void on the princioal of nemo &t quod 

:mbers of 
11e made 
--- -c *I.. 

non habetw 
A member of a family who makes an una alienation of 

allocated land may forfeit his interest since 1 amounts to a 

misbehaviour and a denial of the family's titlea4' 

uthorised 
i2 action 

Insecurity of Title Under Customary Law 
The system of land tenure encouraged fraudulent practices where 

the same piece of land was sold to two or mote persons. Coker ob- 
served thus:" 

"It is neither easy nor realistic to controvert the general 
belief among lawyers that conveyance in so far as it con- 
cerns family property is fraught with alarming dangers." 

est African Court of Appeal also highlighted the problem of 
ecuri of a purchaser unde~ ry tenure ambi 
vaba'. The C O U ~  said: 

The W 
the ins 
v. Abol 

"The case indeed is in this respect like many which have 
wrne before this court, one in which Oloto family either 
by inadvertence or design sell or purport to sell the same 
piece of land at different times to different persons. It 
passes my comprehension how in these days, when such 
disputes have wme before this court over and over agab, 
any person will purchase from this family without the 
most careful investigation, for more often than not they 
purchase a law suit and very often that is all thev 

, a - -  - 
The insecurity and unsuitability of customary tenure was also 
highlighted by Food and Agricultural Orgaaisation of the United 
Nations, as follows:53 

"Neither is it suggested that traditional land tenures mv-* 
be maintained as they are, since these tenures in ma] 
cases reflect traditional power structures which nega 
basic principles of growth and equity. They also provide 
locus for a group, eth& and other identities serviog ; 
serious obstacle to nation building and intra-nation 
commuIlities. Traditional land tenure systems are note 
for different forms and faces, complex structures and in- 
stitutions reflecting the stages of their individual social 
development." 

Defect of the Dual System of Tenure 
Conversion and reconversion of land from one system to another 

was a product of dualism. It introduced many complexities and un- 
certainties into the land tenure system. The traditional succession 
system led to fragmentation of tenures. Holders of absolute title 
under customary tenure were unable to raise money on the security- 
of their lands because of the absence of title deeds. There was also a 
gene] rity of title under the dual system with adverse effect 
on ec evelopment. Lloyd spoke on this as follows: 

"Having acquired the land a man is reluctant to develop 
it, being unsure of his rights to it. Valuable land lies un- 
used because it is not clear by customary law who are the 
persons empowered to dispose of it".y 

To eradicate the problems attendant I upon dua ~lism of tenure 



Professor B. 0. Nwabueze ~dvocatei a system of integration which 
connotes a single national land law cornpridiing of rules tml 
the two pre-existhg systems but shorn of their objec fea- . 
tures, their uncertainties and komdexities? Thus rrorwsor 
Nwabueze could be regardel corn- 
ing of the Land Use Act. 

'The need for establishment of this Panel arose from the 
recommendation of various commissions and panels set 
up to examine some aspects of the structure of our social 
and economic We. Tl~e problem had been foreseen and 
articulated in the Third Development Programme. Both 
the Anti-Inflationary Task Force emd the Rent Panel 
Reports identified land as one of the m a j d r ~ m e c k s  to 
development ei 
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THE LAND USE ACT 1978 

Background to the Land Us 
The Military Administration in its Third National Development 

Plan 1775-80 commented on the pro ed by land acquisition 

for development projects thus" 

e Act - - .  Tbe Objectives of tbc 
The promulgation or me ~ c r  was lnaeea unlque. Unllke the other 

laws promulgated by the Military, its promuigation was announced 
personally by the then Head of the Federal Military Government in a 
radio and television broadcast on March 29,1978. The belief b e h e  
then was that it would not be promulga it appeared that the 
majority of members of the panel did nc nend it. The Act has : 

two broad obectives. First, to assert anh p~~r;ht;we by law the rights of 
aU Nigerians to the land in Ni; :ondly, to assure, protect and 
preserve the rights of all Nige ise and enjoy land in Nigeria 
and the natural fruits thereof i nt quantity to enable them to 
provide for the sustenances of :s 59 

! Act 
- c - x -  . 

blem pos 

C-, C, A 
"With regard to land acquis~tion lo' I-deral projects it is 
now clear that the burden is too great for any single min- 
istry if it has to perform its other functions. Difficulties in 
land acquisition had been mentioned by virtually aIl 
public agencies as the most important single factor which 
frustrated the implementation of a number of their 
projects". 

On individual ownership of land and speculation in urban Jand the 
Military Administration said:" 

"Furthermore, individual ownership of land and specula- 
tion in urban land has led to considerable increase in the 
price of land. This bend has been accentuated by the ap 
plication of the principle of equivalence in land valuation - - 
Moreover, f t land transactions and end 
tussle over 1 :rship have combined to stif 
ing develor .h consequential and signif 
talation in the price of rented acco&odation". 

In the urban cities of the country acguisitioa, of land for 
development projects and building purposes became vktually 
impossible for indidduals particularly the low and the middle hcomc 
groups and p a l l  business concerns because the price had become so 

ted since 
3t recomr 
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1 Holding! Tbe Effect of the Land Use Act 
The effect of the Land Use ~ c t  was to natlonahe all the land 

within a state and turn all land owners into "tenants". This objective 
of the land Use Act was emphasised in kkwocha v. Governor 
Anambra State & ~ r s . ~ '  where Kayode Eso, J.S.C. who delivered the 
lead judgement held inter 

"The tenor of the Act as ~iece of le 
nationalisation of all  lands m me country by the vestll., , 
its ownership in the State leaving the indir h an 
interest in land which is a mere right of oc and 
which is the only right protected in his favou~ " V  I ~ W .  after 
the promulgation of the AI 

The I.egal Status of the Act 
The Land Use Act 1978 was one or the row ~ c t s  mcorporated 

into the 1979 Constitution by the Military Admin "  he ~ c t  
was very unpopular at its inception and ther threats by 
politicians to abrogate it in the 1978 political cam1 lis was the 
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prohibitive.'0 
It was because of the problems highlighted above that led tba 

Federal Military Government in A p d  19n  to set up the Lmd Urc 
Panel. Brigadier Musa YarYAdua, Chief of St&, Supreme Head- 

istration.' 
e were i 

>signs. TI - - " 

quarters justified the inauguration of Panel thus: 



rationale for its entrenchment into the Constitution. Section 2 7 4 0  
of the Constit~tion provides that nothing in the C >n shall in- 
validate these enactments and that their provisio mntinue to 
apply and have full effect in accordance with thew iruw and to the 
like rxent as any other provisions forming part of the Constitution 
and they shall not be altered except in accordance with scdion 9(2) 
of the Constitution. f ection 274(6) of the Constitution provides: 

'Without prejudice to subsection (5) of this section the 
enactment mentioned shall hereafter continue to have ef- 
fect as Federal enactment. as if they related to matters 

i included in the Exclusive hgisbtive List s Part I 

of tbo Second Schedule to this Constitutim 

bnstitutic 
ins shall c 
-:- *--A- 

et out in 1 
I". 

I The Supreme Court has held in Mouocha v. 6 u ~ r n ~ ,  ofmarnbm 
Stae & Ors. that the Land Use Act is not an integral part of the Con- 
stitution. The Court held: 

". . . the Land Use Act is not an integral part of the Con- 
stitution. It 3s aa ordinary statute which became extraor- 
dinary by virtue of its entrenchment in the Constitution, 
for if the Act has been made a part of the Constitution it 
would not have been necessary to insert the words of sub- 
section 5 of Section 274 - 'Nothing in this Constitution 
shall invalidate' as the Mtsman of the Constitu~on can- 
not make the Constitution to invalidate part of itself, nor 
would it be necessary to have in s u b - d o n  (6) of Section 
274 that the Act shall continue to have '.effect as a 
'Federal enactment' that,% a law made by the National 
Assembly, the Constitution itself not being a 'Federal 
enactment'. In other words, the Act which is a 'Federal 
enactment', shall continue to have effect as what it al- 
ready is - a Federal enactment".63 . 

The effect of this holding is that in the event of a conflict between the 
Constitution and the Land Use Act, the Constitution will prevail in 
spite of section 47 of the Act, which purports to override the 
Constitution. The Land Use Ad not king part of the Constitution ii 
subject to section l(3) oftbe Constitution which provides: 

"If anjr other law is inconsistent with provisions of the 
donstitution, this Constitution will prevail and the other 
law shall to the extent of the inconsistency be void." 

The Supreme Court declined to deal with the point in Nkwocha v. 
Governor of AMmbm State on the ground that it was merely 
academic sin05 the issue did not arise in ibe main proceeding in the 
Court of Appeal. 

Who Owns the Lsnd? 
Section 1 of the Act vests all the land in a State in the uovernor of 

a State and such land shall be held in trust for the use, and common 
benefit of all Nigerians. It is clear from this provision that the Gover- 
nor of each State is the legal owner of all land comprised in-his State 
except those which are vested in the Federal Government. He is not 
an absolute owner as such since he holds such land on trust for the 
use and benefit of all Ngerians. The claim by some politicians in the 
second Republic that the Federal Government was tht )f all 
land comprised in a State has no legal basis.6S 

A Nigerian as defined in the Constitution is a natur, and 
does not include a In our view if the Act nau mended 
to make the Federal Government the owner of all land comprised in 
each State it would have so provided in clear and unambiguous 
terms. 

: owner c 

al person 
L - 3  :-.. 

Management of Urban Land 
For the purposes of management and control, land is divided into 

urban land and non-urban land. The determination of the urban- and 
the non-urban land is done by the Governor by means of regulations 
published in the State ~azette!' Section 3 in particular empowers 
the Governor to designate by an order published in the Gazette 
urban areas for the purposes of the Act. The urban land is under the 
control and management of the Governor while the non-urban land 
is under the control and management of the Local Government. The 
Act establishes a Land Use and Allocation Committee for each 
State. 

Although the Governor is empowered to determine the composi- 
tian of the Land Use and Allocation Committee, the Act stipulates 
that it must include at least two persons who are estate surveyors or 
load officers of at least 5 years ~ost-call ex~erience and a legal prac- 
t 'he functions of the 

advise the Governor on any macrer connected with the 
management of urban land; 



(i) to advise the Governor on any matter connected with the merit ofthe Act as if the holder was the holdsr of a statulov dgbt of 
resettlement of persons affected by revocation of fights of ou issued by the Governor under the ~ c t .  under this 
occupancy on the ground of overriding public interest under Pr( fee simple estate in an urban area is a deemed right of 
the Act and O ~ ~ P ~ L Y .  With the promulgation of the Act, the fee simple owner 

(rj) to determine disputes as to the amount of compensation ceased to be an absolute owner. His holding was convert& to a 
payable under the Act for improvements on land. deemed right for an indefinite period unless and until a grant for a 

definite term is made to him or the right is revoked.74 Subiect to the 
The Nat ler the Act 7 laws relating to mineral oil, mining and oil pipelin dder of a 

The I nterest in land called a right of oc~upanq  statutory right of occupancy has exclusive rights tc , the sub- 
which is ,pation and use of the land. Every right of r ' ject of the statutory right of occupancy, gainst all ther than 
O C C U p ~  panted under the Act must be for a definite term." In 

I 
the Governor. 

general a certifiate of occupancy granted under the Act shall ex- 
1 Customary Right of Occupancj 

ceed 99 years.m I A customary right of occup 
s p a ~ i ~ g  a b u t  the nature of a right of O C C U P ~ ~ ~ ~  ObaseE. J-s-C. I cornunity lawfully using or occupying lana m accordan- with 

in Smmnah Bank Ltd. v. Ajilo7* said that a statutory right of oc- tomW' law and includes a custorna right of occupancy graqted by a 
cupanq has the "semblance of a lease". In Premchand Ndhu. Co. Local (kwernment under the Act?; In other wor& there arc mo 
~ r d  v. Land 0ficeGn the Privy Council stated that it was "similar to types of customary right of occupancy namely, those emresslv 
leases in some respects but different in others". It is because of its , panted by a Local Government under section 6 of the ~a a 
simil&ty to a lease that the Act does not provide for creation of a 
lease in respect of right of occupancy. It only authorises the creation , . . Under section 6 of the Act a Local Government may gran 
of a sub-lease or an underlease. 

JmarJ' rights of occupancy to any person or orgi 

Statutory Right of Occupancy [he use of land in the Local Government , 

 hi^ is a right of occupancy granted by the u v v ~ l  ~ ~ d r  ln respect of :ultural, residential and other purpose. 
land whether or not in an urban area. Upon the grant of a statutory ) customary rights of occupancy to any pels( tnisation 
ri&t of ofoccupancy all existing rights to the use and occupation of the for the use of land for grazing puvse s  an her pur- 
land which'is the subject of the statutory right of occupancy shall be Poses ancillary to agricultural purmses. be cus- 
extinguished.n Under section 10 every express grant of a certificate rY in the Local Government 

ofoocupanq be deemed to contain the following conditions - : Local Government canno1 land in 

(i) that the holder binds himself to pay to the Governor the hectares for agricilltural pm tarts for 
found to be payable in respect of unexhausted im- grWng purposes except with the 

provements elcisting on the land at the date of his entering Restrictions on Power of Alienat 
into occupation; Section 21 prohibits alienatio 

:If to pay to the Governor the rent 
c"Pancy 

(i) that the holder bi by assignment, mortgage, transfer ot m e  ~r otber- 
fixed by the Govc any rent which may be agreed or wise howsoever - 
fuced on revision. (i) without the consent of cases wnere the 

There is another type or srarur~ry right of OccupancJ' which is a Property is to be sold by ur uuuer tnt: order 01 any court 
deemed right of occupancy under section 34. It provides that where undel f the applicable Sheriffs and Civil 
land in urban area is developed, it shall continue to be held by the Prom 

in whom it was vested immediately before the commence- (ii) in 0 t h ~ ~  ~ s c a  wruluu~ ine approval of the appropriate Local 
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Government. 
Section 22 makes it unlawful to alienate a statutory right of oc- 

cupancy by assignment, mortgage, transfer of possession or sublease 
without the consent of the Governor first had and obtained. But the 
consent of the Governor shall not be required:- 

(i) to the creation of a legal mortgage over a statutory right of 
occupancy in favour of a person in whose favour an equi- 
table mortgage over the right of occupancy has already been 
created with the consent of the Governor 

(ii) to the reconveyance or release by a mortgagee to a holder or 
occupier of a statutory right of occupancy which the holder 
or occupier has mortgaged to that mortgagee with the con- 
sent of the Governor. 

The Governor while giving his consent to an assignment, sublease or 
mortgagee may require the holder of the statutory right of occupancy 
to submit an instrument executed in evidence of the assignment, 
mortgage or sublease in order that the consent given by the 
Governor may be signdied by an endorsement therein. 

n e  phrase "first had and obtained" does not mean that the 
parties are to obtain the Governor's consent before commencing 
negotiation. Some form of agreement between the parties before ap- 
proaching the Governor for consent is inevitable. Thus Viscount 
Simmonds in dealing with a similar provision of the Kenya Crown 
Lands Ordinance in Denning v. ~ d w a r d r ~ ~  stated: 

"It has been argued that the consent of the Governor 
must be obtained before the agreement is entered into 
and that subsequent consent is insufficient. Some form of 
agreement is inescapably necessary before the Governor 
is approached for ~ J S  consent, otherwise negotiations 
would be impossible. Successful negotiations end with an 
agreement to which the consent of the Governor cannot 
be obtained befor3 it is reached. The% Lordships are of 
the opinion that there was nothing wrong in entering into 
a written agreement before the Governor's consent war 
obtained. The legal consequence that ensued was that the 
agreement was inchoate till the consent was obtained 
After it was obtained the agreement was complete and 
effective." 

This view was followed ib Bisichi l i r t  Co. (Nig) L t d v .  0konkwo7: 

where the Jos High Court held in constriling a similar provision 
under the Land Tenure Law 1%1; 

"An agreement to alienate simply, not being an agree- 
ment to alienate if the consent is withheld is not made un- 
lawful by the section which is silent as to agreements. The 
only effect of the section is to make any agreement to 
alienate conditional upon the necessary consent bein: 
obtained". 

Any transaction or any instrument which purports to confer or 
vest in any person any interest gr right over land other than in ac- 
cordance with the provision of the Act is null and void.78 The 
prohibition against alienation applies to all rights of occupancy 
granted by the Governor and the Local Government and those 
deemed to be granted under sections 34 and 36 of the Act. In Savan- 
nah Bank of Nigeria Ltd. v; ~ j i l o , ~ ~  Ajilo was the owner in fee simple 
of a parcel of land at Oyekanrni Street, Itire Road, Mushin in Lagos 
State. The said land was mortgaged to Savannah Bank Ltd. on 5th 
Septeinber 1980, to secure a loan. When the bank wanted to sell the 
property Ajilo sought a declaration that the deed of mortgage was 
null and void because the Governor's consent was not obtained as re- 
quired by section 22 of the Land Use Act. The trial judge granted the 
declaration. 

The bank appealed and it was contended on its behalf that section 
22 applied only to express grants under sections 5 and 6 and not to 
deemed grants under sections 34 and 36. In dealing with this problem 
Kolawole, J.C.A. reiterated the rationale for the promulgation of the 
Act thus: 

must be borne in mind that the object of the legislature 
to make the land in Nigeria available for the use and 

vujoyment of all Nigerians and the best approach to 
achieve the objective was to vest all land comprised in the 
territory of each State in the Military Governor of that 
State for the use and common benefit of all Nigerians. 
From the commencement of the Act all land in urban 
areas came under the control and management of the 
Military Governor and all other land came under the 
control and management of the Local Government within 
the area of jurisdiction of which the land is situated". 
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After stating that the court must construe the provisions of the 
Act in such a way as not to defeat the obvious ends it was designed to 
serve, Kolawole, J.C.A. rejected the contention on the ground that: 

"there cannot be two categories of rights of occupancy, 
one subject to t id the other outside its regulatory 
force. I am the1 the view that the Act has created 
by virtue of set nd 6 only statutory rights of oc- 
cupancy and CUsLumary rights of occupancy and what is 
termed a deemed right is used in context of the Act to 
bring in other interests within the existing rights holder 
which would otherwise have been excluded. In other 

;, every holder of a right of occupancy whether 
ory or otherwise is regarded as having been granted 
3ht of occupancy by the Governor or Local Govern- 
for the purpose of control and management.'$0 

T1 ,f academic writersg1 that sections 21 and 22 do not apply 
to ueemeu grants under sections 34 and 36 were rejected by the . 
Court of Appeal on the ground that they overlooked the hatoy of 
the enactment, the mischief and defect for which the earlier law did 
not provide a remedy and the remedy which the Legislature had 
resolved and appointed to cure the disease?2 Accordingly e, 
J.C.A. concluded that sections 21 and 22 which prohibil w 
without the requisite consent apply to every rightsholder 1 to 
section 34 or 36 of the Act. On appeal the Supreme Couri ru~umed 
the decision of the Court of Appeal. 

It is generally believed that the consent provision in section 22 is a 
clog in the wheel of economic progress and also a veritable avenue 
for corruption. The undesirability of the consent provisions was high- 
lighted by Obaseki, J.S.C. in Savannah Bank Ltd. v. Ajilo thus: 

"In my view and I agree with Chief Williams' expression 
of anxiety over the implementation or consequences of 
the implementation of the consent classes in the Decree. 
It is bound to have a suffocating effect on the commercial 
life of the land and house owning class of society who use 
their properties to raise loans and advances from banks. I 
have no doubt that it will take the working hours of a 
State Military Governor to sign consent papers without 
going half way if these clauses are to be implemented. 
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I These areas of the Land Use Act need urgent review to 
remove their problem nature." 

I Pomr of Revocation 
The Governor may revoke a rig cupancy for overriding 

I public interest. Overriding public interest m the case of a statutory 
right of occupancy means - 

(i) alienation by the occupier by assignment, mortgage, transfer 
of uossession. sublease, or otherwise without the requisite I consent. 
the requ 
P 

, Public 
~e Court --- T : 

irement 1 of the land by Federal, S meal 
I uuvcrnrrient for public purposes within the St2 

(ii) the requirement of the land for mining purposes or oil 
pipelines or for any purposes connected therewith. 

Revocation of a customary right of occupancy is governed by section 
28(3) which in addition to the three condi~ ntioned above 
provides for a fourth i.e. the requiremen1 land for the 
extraction of building materials. 

I The term "public purposes" is comprehensively detlned in section 

I 50 of the Act. The particular purpose for which the land is required 
I must be stated in the notice of revocation. In Obikoya & Sons Ltd v. 

Governor of Lams ~ t a t e . 8 ~  the notice of revocation failed to state the 
I particuli and the said + e m  s declared in- 
I valid. 1 d quoted with apI ,judgement of 

Waddin&ilun, J .  in Chief Commissioner Eatern rruvince v. S. N. 
Ononye that: 

purpose 
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I ". . . the notice merely states 'for public purposes' and I 
find it difficult to understand why the particular purpose 

I not stated. When the matter comes into Court it has to 
I admitted that there is no public purpose involved at all 

d the impression is liable to be conveyed, no doubt 
quite erroneously, that there was soml 

I 

I 
the failure to make the purpose public": 

t had 

terior in 

c-- :- *La Moreover, any revocation for a purpose not ~ I U V I U G U  ~ U I  IU LUZ Act 
will be invalid. Thus in Bello v. The Diocesan Synod of ~ a ~ o s , ~ '  
where the land was acquired for the extension of a church, the 
Supreme Court held that the acquisition was invalid because it was 
not made for public purposes bul en made I the 
purpose of private institution. 



Notice of revocation must be given to the holder.g6 Section 44 
provides for mode of service on revocation. If notice is n o t 8 ~  to 
the holder as prescribed by the Act the revocation is invalid. 

Is there a Right to Be Heard Befo~? Revocation? 
In Obikoya & Sons Ltd. v. Governor of Lagos State, the Court of 

Appeal held that the appellant whose right of occupancy was purpor- 
tedly revoked on the ground that the land was required for public 
purposes of the State had a right to be heard before the revocation 
was effected on the ground that it was an act in prejudice of his 
property rights. This is based on the principle of audi a l t e m  partem 
which gives a person affected a fair opportunity to correct or con- 
tradict statement which may adversely affect him. 

It is submitted with respect that the Court of Appeal Was in error 
ib holding that there was a right to be heard in all cases of revoca- 
tion. While there may be a right to be heard when the revocation is 
on ground of unlawful alienation, no such right can be claimed when 
the purposes of the revocation is the use of the land for public pur- 
poses or oil pipelines or mining. Revocation on grounds of unlawful 
alienation is punitive and it is therefore necessary to hear the holder 
before inflicting the prescribed punishment. Revocation on other 
grounds other than unlawful alienation is not punitive and is not 
based on misconduct. It is only in respect of the compensation pay- 
able for unexhausted improvements that the holder is entitled to be 
heard. 

It was not the law that the Government was obliged to give a right 
of hearing to land owners in those days of private ownership of land 
before it could acquire land under the Public Lands Acquisition Act 
or Law for public purposes. It is difficult to believe that this position 
has been altered by the Land Use Act which vested ownership in the 
Governor while the individual has a mere right of occupancy. 

Indeed, the introduction of the principle of audi altemm pattern 
into the exercise of administrative act of revocation when the land is 
needed for public purposes will virtually defeat the objectives of the 
Land Use Act. The Act was promulgated because of the problems of 
acquisition of land for governmental projects. The requirement of 
the audi alteram pattern is bound to be dilatory and will tend to give 
undue preference to the rights of the individual against the larger in- 
terest of the community. 
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Enect of Bad Faith On Tbe Exerdse uf the Power of Revocation 
. In Obikoy Ltd. v. Governor of Lagos State, the appellant 

alleged bad 1 ruse the revocation was done during the pen- 
dency of a suit. The Court of Appeal held that the revocation was 
done to safeguard the position of the Governor should the 1%9 ac- 
quisition which was being challenged turn out to be invalid. Never- 
theless, the Court held obitm that evidence of bad faith could reder 
a revocation void. 

In our opinion, the view of Nwokedi, J cha v. Governor of 
Anmbra sturea to the effect that eviden 1 faith is irrelevant 
in the exercise of the G ; statutory power of revocation under 
section 28 is to be pre r the following reasons: First, once a 
Governor has stated tl public purpose for which the land is 
needed and has servelr rur; required notice, a plaintiff alleging bad 
faith will be put to strict proof and will be assuming a very heavy 
onus. Secondly, if it is shown that the revocation order is within the 
powers conferred by the Act and that all the requirements of the Act 
have been complied with, the court cannot interfere with the 
Governor's decision.89 Thus in Merchanh Banks Ltd. v. Federal Mini- 
ster of ~ i n a n c c , ~  an allegation of bad faith was made against the 
M i t e r  in revoking the bank- - -  e appellant. The 
Federal Supreme Court held tha ot inquire into the 
allegation. Wnsworth, FJ. said: 

~ n g  licen 
t the cow 

I= of th 
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"In matters involving the exercise of statutory administra- 
tive power, the functions of the Court begin only if and 
when it is alleged that the powers have not-been exercised 
in accorc I 
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dance wit h the stat1 
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I is revok 
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Right to Compensat~on on KeVod,.,, 
Where a right of o ;ed under section 28, the 

holder or occupier is e sation for the value of his 
unexchausted improve] of the revo~at ion.~~ Im- 
provements and unexhausted improvement means: 

hed to t .. . .  
"anythin1 quality permanently attac 
Iand, diir lting from the expenditure ot capital 
labour by an occupier or any person acting on his be- 
half and incre&ihg the productive capacity, the utility or 
the amenity thereof and includes buildings, plantations of 



long-lived crops or trees. fencina. wells, roads and irriga- 
tion or reclamation wc e result 
of ordinary cultivation ,,, 93 

+ .  

~ r k s  but c 
other thz 

nclude th 
g produu 
- --.- Ll - - Disputes as to the amount 01 w m p w ~ ~ u n  yayaulc linder the Act 

are to be determined by the Land Use and Allocation committee.% 
The Commission has the necessary expertise to do the job since it is 
mandatory that two of its members must be estate surveyors or land 
officers at least five years experience. If the holder or occupier is dis- 
satisfied, he can take the matter to the High Court for adjudication in 
spite of section 47 of the Act which purports to bar any court from 
inquiring into the question of amount or adequacy of any compensa- 
tion paid or to be paid under the Act. Since the Act is not an integral 
part of the Constitution, its provisions are therefore subject to the 
~onstitution?' Indeed section. 47(l)(c) of the Act is in conflict with 
section 6(c) of the Constitution which proq licial 
power vested in the courts by the Constitution: 

vides tha t the jud 

*' 'lall extend to all matters between persons or UCLWCCII 

rernment or authority and any person in Nigeria, and 
all actions and proceedings relating thereto, for the 

determination of any question as to the civil rights and 
obligations of that person". 

Section 47(l)(c) of the Act also violates Section 4(8) of the 
Constitution which prohibits the enactment of any law that ousts or 
purports to oust the jurisdiction of a court of law or tribunal 
established by law. Consequently, in accordance with section l(3) of 
the Constitution, sections 4(8) and 6(c) will prevail and section 
47(l)(c) will be void to the extent of the inconsistency. 

Where a right of occupancy of an occupier of a residential build- 
ing has been revoked, he is not entitled to compensation, if the 
Governor or the Local Government has offered him an alternative 
accommodation. If the value of the alternitive accommodation is 
higher than the amount ofcompensation, the excess shall be treated 
as loan to be repaid in the prescribed manner.% This provision is 
however discretionary and a party cannot insist on its enforcement if 
the Governor or Local Government opts to pay compensation. 
However, where land in respect of which a customary right of oc- 
cupancy is revoked is used for agricultural purposes by the holder, 
the Local Government is obliged to allocate to such holder alterna- 

tive land for use for the same purpose.97 
The Act purports to exclude payment of compc or empty 

undeveloped land. This provision may indeed be in with Sec- 
tion 40 of the Constitution which provides for the I laJul~ l l~  of corn 
pensation if property is compulsorily acquired. Indeed, it is unjust 

I not to pay compensation for undeveloped land which might have 
been acquired for valuable consideration before the promulgation of 
the Land Use 

The imp01 ' land and the injustice in taking over un- 
developed la] ~t compensation has been highlighted as fol- 
lows- 

: Act. 
rtance of 
nd with01 

"It see1 
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:nsation f 
L conflict 
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I r that Government should take over 
ation capital invested in land ownership 

wucn  capliiil lnvested in other fields for example govern- 
ment loans, bonds, companies, shares, industries, or com- 
mercial business are left untouched. Land itself has 
become the very basis of commercial and industrial 
enterprise. It is the. most important factor of production 
in industry as well as in agriculture. Business needs land 
for buildings, stores. warehouses, factories etc. Even 
professional prac I as law, medicine, pharmacy, 
general merchan d land for openings, oftices, 
clinics, shops."98 
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f Tenants 
,is 01 cusromary tenants before the Land Use Act were 

not usually in dispute. Customary tenants are people who are not 
members of the family but have, on application, been given family 
land to farm on the payment of yearly customary tributes. They hold 
their interest during good beha+ lose their rights if 
they are guilty of some miscondul 

I 
ithout the family's 

I consent, denial of family's title, I ~ t e  etc. The Land 
Use Panel examined the problem of cusiornary tenants and con- 

I clude :d thus: 

"It is OUI . 

iour and I 
ct e.g. alic 
failure to 

they can I 
:nation wi 
pay tribu 
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r view an1 
- ~ - ~~ - - ~  

d we recommend that this c IS- 
Lornary tenancy are unsuitable in the circumstances of 
present day Nigeria. In our opinion they should be 
abolished and we so recommend. If abolished such 



tenant-communities should remain on the lands they oc- 
- 

e exercising all rights of absolute owner- 
definition of "holder" and "occupier" Obaseki, J.S.C. said: 

"There is nothing in the PI ~f this subsection 
preventing a holder of a cus ight of occupancy 
from granting customary ten2 forfeiting the cus- 
tomary tenancy provided the provisions of the Land Use 
Act are strictly complied with".4 

A further blow was struck at section 36(2) of .the'Act in Onwuka v. 
~diala.' In dealing with definition of holddr lpier in section 
50 Wali, J.S.C. said: 

CUPY 
ship. 

This re4 

rent frel 
,7 rovision ( 

itomary r 
mcy and - - 

,ation was given effect in section 36(2) of the Act 
which provides: 

"Any occupie der of su whether 
customary rignis or otherwise nuwsu~vzr, shall 
land was on the commencemen Act being used 
for agricultural purposes contini entitled to pos- 
session of land for use for agri mrposes as if a 
customary right of occupancy hau oeen granted to the oc- 
cupier .or holder thereof by the apr 
G~vernrnent~~. 

~ch land, 
L - . . .- - . .. 

under 
if that 

a of this 
ued to be 
cultural I 
1 L---  

and occu 

)ier mean "In my view the words holder or occuj I the per- 
son entitled to customary right of occupancy, that is, the 
customary landowner other than the custbmary tenant". 

Local 

The intention of thls provision is to make the Locar. uvvernrnr;nl the 
landlord I tenant and to abolish the payment of rent by 
customaq Rents are to be paid to the Local Government 
which is cmpowr;ied to grant a customary right of occupancy and 
may impose a rent for the grant of such a rigfit. 

There are conflicting decisions of the High Court on the liability 
of the tenant for rent. In Adeyemo v. ~ d e ~ b i l e ~ ~  Olowofoyeku, J .  
upheld a claim by a landlord for payment of rent by a customary 
tenant. But the same judge in Omirefa v. ogundelel rejected a claim 
against a customary tenant by his landlord for declaration of title, 
damages for trespass, and injunction to restrain further trespass and 
forfeiture. The genesis of the claim was the refusal of the customary 
tenant to pay rent after the promulgation of the Land Use Act. 
Olowofoyeku, J. rejected all the claims on the ground that they were 
clearly a negation of the position which section 36(2 of the Act has 
bestowed on the tenant. In Alode v. Omomukuyo) Fawehinmi, J .  
rejected a claim for rent by the landlord against his tenant. 

But pronouncement by the Supreme Court indicate that the ob- 
jective of section 36(2) of the Land Use Act to abolish landlord and 
tenant relationship has not been achieved. In Salami v. 0keS3 
Obaseki, J.S.C. sai 

Criticism of the Act 
The objectives of the Land Use remained largely unfuf- 

filled and title to land appears to b secure now than it ever 
was. The deficiencies of the Land Use Act were aptly summarised by 
Mr. l~ustice Augustine Nnainani who as Attorney- General was 
responsible for the drafting of the Act and its incorporationinto the 
Constitution. He 

n the cou :lear that 
~e to its impremt;ni :ndment, 

the objectives for whcn me ~ a n u  use ~ c i  was promul- 
gated have largely remained unfulfiied, indeed they have 
been distorted, abused and seriously undermined. The 
lnfty hope in the second stanza of the preamble - that 

,e rights of all Nigerians to use and enjoy land in Nigeria 
id the natural fruits thereof in sufficient quantity to 
iable them provide for the sustenance of themselves 
ld their families be 
section 1 that all li 

a the use and corn 
been nothing but a forlorn hope, a pipe dream. The limit 
of land allowed by section 34(5) and (6) of the Act has 
been totally ignored. The position todav is that land is 
lass available to the ordinary Nigerian than it was pre the 

md Use Act thus holding mc o the un- 
 viable stateof perpetual ten 
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tenant by whom the 01 in possession". 

After making references to secuons 40 and 50 as regards the 
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The allocation policy of the various governments, par- 
ticularly during the civilia - 1 been scandalous. The 
Land Use and Allocatic littees which are sup- 
posed to make recommer ,n these matters are no 
more than appendages ol r u r  ~"*.ernors and merely en- 
dorsed lists approved by them. 'I m Governors 
who had vowed to repeal the Act 1 :ering into of- 
fice, grabbed it with both hands uU ~ G L L W ~  into power. 
The result to be expected were allocations of land 
mostly to triends, relatives and party faithfuls. Land be- 
came indeed an item of patronage. Worse still the 
patronage was withdraw jovernment succeeded 
the other. 

Allocation of land b revious administration 
tended to be revoked with attenaant dislocation of the so- 
cial and economic life of the community. Allocation of 
land was hardly made to the low income-earners. No 
government has yet earmarked a percentage of ,land' 
available for apocation to this category of Nigerians as a 
deliberate policy. Nor has there been allocation of a'per- 
centage of land available for allocation to the comnunity 
or family that previously owned the land no7 :d by 
Government. The combination of factors tiom 
zeal attending the generating of internal revenur; uy State 

nment has put land beyond the reach of the ordi- 
rligerian, and indeed very soon all Nigerians. A 
which expects all applicants to pay a non-refun- 
fee of N50 or more does not reckon with the mini- 
wage earned by millions of Nigerians; the ground 
:hatged. for allocated land is indeed beyond the 

reacn of most Nigerians except perhaps the commission 
agents and a few genuinely afflue~t citizens. Aspect of the 
Act which in implementation have brought untold 
hardship include the provisions relating to the issue of 
certificates of occupancy and grant of consent to alienate. 
Both can take years and the applicant is subjected to the 
vagaries of bukeaucratic.action with demands for survey 
plans, interminable fees, documel lot of to and 
froing. These cumbersome proced : adversely af- 
fected economic and business ~ ~ G L I V I L ~  a d  made in- 
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'IUG U.~JVI. success 1116 n ~ t  is that 11 1 ~ s  povided a unltorm 

land tenure for the entire country. In order to consolidate this gain 
and to make the operation and implementation of the Act achieve 
the objectives for which it was promulgated the following amend- 
ments are suggested - 

(i) The Act should be removed from the Constitution so that 
amendments to it can be effected. Since the Act is subject to 
the cumbersome provision of amending the Constitution 
under section 9 of the Constitution, no meaningful amend- 
ment can be carried out to it in a civilian demo~racy. Be- 
cause the Act has become an incident of political power, the' 
threat of abrogation which necessitated its entrenchment in 
1979 is no longer present. 

(ii) The Land Use and Allocation Committees had been 
rendered impotent arid their functions taken over by the 
Governors. Each Committee should be constituted into an 
independent Commission with safeguards for the inde- 
pendence and tenure of office of its members. 

ii) Title to land has become very precarious because of the - 
misuse and abuse of section 28 of the Act. For instance, 

I commercial banks are uncertain as to the value of certificate 
of occupancy which they are being asked to take as security 

I for loans bearing in mind that these certificates can be 
':ed at the whims and caprices of ~overnors .~ Section 
ould be amended to make it obligatory for the Gover- 
LI act on the advice of the Commission in (ii) above. 

\' : the Act has not abolished the institution of family 
rship, families should be made to register the names of 
members for the purposes of transactions in family 

1 lanu. Such a step will eliminate the problems of void and 
ble titles and guarantee good title to family land. 

(k consent clauses in section 21 and 22 should 'be 

I ded. Only grants actually made by the Governor or the 
I Government should require prior consent before 

I ation. Owners of deemed grants should be able to 
tte without consent and such alienation should be 
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nosed to the Governor's office for information only. 
(vi) Section 36(2) which purports to abolish the relationship of 

landlord and tenant has failed to achieve the objective. The 
section should be suitably amended to abolish the relation- 
ship but the tenants should be required to make a once and 
for all lumpsum payment in return for retaining absolute 
ownership of these lands. 

(vii) Payment of ground rents by holders or -piers should be 
limited to rights of occupancy actually granted by the Gover- 
nor and the Local Government and not to deemed grants. 
Moreover, charges in respect of land should be limited to 
development charges which can be paid in instalments. 

(viii) In the urban areas, the cost of acquiring land from Govern- 
ment is so prohibitive that only a few affluent people can af- 
ford it. The cost of application form should be nominal and 
Government should as a matter of deliberate policy reserve 
a certain percentage of availqble land to middle and low in- 
come groups. A situation under which allottees are required 
to pay about W30,000 for a plot of land is clearly putting land 
out of the reach of most Nigerians. 

(ii) Provisions which deny compensation to undeveloped land 
ownen should be amended. W e  the Act recog~ses exist- 
mg Mhta in land including rights in undeveloped land, it 
denies compensation for such lands when compulsody ac- 
quired. The injustice becomes more apparent when it is 
realised that many of such lands were aguired for valuable 
consideration before the enactment of the Act- 

(x) The Act appears to hinder economic progress because of 
the unwillingness of and inab'ity of banks and other Ban- 
cia1 institutions to give out loans on mortgage. If a right of 
occupancy is revoked a mortgagee has no right to the corn- 
pensation payable. The definition of "holder" or "occupier" 
in section 50 should be amended to include a mortgagee. 

A thorough review on the l i e s  suggested above is absoldelj~ 
eaiential. Unless and until these reviews are effected the objectives 
SCI in the Preamble to the Act - that the right of all Nigerians to use 
a11 d enjoy land in Nigeria and the natural fruits thereof in sufficientl 
q .antity to enable them provide for the sustenance of themselves and 
their families be assured, protected and preserved bylaw andsection 1 7 
fiat a(l land be held in trust and admmistered for the use a d  
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common benefit d all Nigerians - will remain largely utopian 
illusory. 

Conclusisn 
The Land Use Act which attempts LO revolutionalise title to land 

is no doubt a r~mplex legislation and its full import and implication 
will take some time to sort out. All issuesrelating to title to land -- 
not be settled in-an inaugural lecture. It is hoped that some other 
person wilI take up the matter some time from where I have con- 
cluded. 

Mr. Vice-Chancellor Sir, I wish to seize this opportunity to ac- 
knowledge the contributions others have made to my life, in par- 
ticular the late Pa Paul Ijagbemi, my mother's maternal uncle. He 
was responsible for my education. But for him 1, will not be standing 
before this audience today to delive @ral lec~ r hi .  
great and noble soul rest in perfect p God and owe 
everything in my life. 

I thank you all for listeninu.. 
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