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the country, although rince the m y  tlltc-- d m e  u p c W  
of the constitution have been suspended by decrw. Now that  the 
country is getting closer to 1979 when it will hopefully return to 
civilian rule, it may be a good starting point to examine the Draft 
Constitution in order to see to what exteat this new Draft has catered 
for the application of International Law. 

(i) foreign Policy: Section 14 of the  d ra f t  constitution 

A new Nigeria was born in 1960 into a world that was sharply 
divided into the two ideological camps of Communism and 
Capitalism. Nigeria succeeded in resisting the temptation of joining 
any of these existing groups by adopting the policy of non-alignment. 
This bold and independent attitude helped Nigeria to survive the 
furnace of the Nigerian Civil War which would have driven a lesser 
nation to becoming a satellite of one of these ideological groups. 
Nigeria avoided the temptation but in the process she became 
somewhat polygamous in the conduct of her foreign affairs by 
befriending either block depending on the dictates of the time. I t  is 
this policy of non-alignment that has made it possible for Nigeria to 
champion the cause of African Unity and  fight relentlessly against 
colonialism and the inhuman treatment being meted out to millions 
of Africans especially in Southern Africa. 

It is not surprising therefore that in the spirit of the Charter of the 
O.A.U.. Section 14 of the Nigerian Draft Constitution provides as 
follows: 

T h e  State shall promote African unity, as well as the total 
political, economic, social and cultural liberation of Afria 
and people of African birth o r  descent throughout the  
world and all other forms of international c o o p m i o n  
conducive to the conn'deration of universal peace and 
mutual respect and friendship among all peoples and s t a t c ~  
and shall combat racial discrimination in all its ramifications. 

It is gratifgng to note that since the attainment of independence 
in 1960, Nigeria has, $ the spirit of the above provision, 
endeavoured to seek closer cooperation on matters which touch 
delicately on the daily lives of the African people. The  Chad Basin 
Commission in which Nigeria and her neighbours seek to promote 
greater co-operation in the common utilization of the resources of 
the Chad Basin is an  example of the type of cooperation which I have 
in mind. T h e  African Groundnut Council, the River Niger Basin 
Commision and several other such institutions and enterprises arc 
part of the effort to seek closer ties through practical economic 
cooperation. T h e  effortr have recently culm~nated in the siff~ling of 
the trcatv estahlishin~ the Fxonornic Community of Weat Afi-ism 

States (ECOWAS) by the heads of state of f i f t eeen~f r i can  countries 
and their representatives. ECOWAS represents the most concrete 
and far reaching step laken so far to put real meaning into the 
concept of West African unity.4 

Nigeria also believes in the positive and functional nature of the 
Commonwealth, free from all the imperial overtone of the past but 
cooperating with other members on the basis of complete equality in 
tackling the urgent political, social and economic probler 
age.5 

ns  of our 

It is worthy of note that the Nigerian Army has been an ettrct~ve 
instrument for the pursuit and execution of Nigeria's foreign policy 
in Africa. For example, the Nigerian Army has a proud record of 
service and operation in the then Congo. Under the auspices of the 
U.N., contingents of the Nigerian Army played an actlv5. role in 
safeguarding and guaranteeing the independence of the new nation 
when it was threatened by external forces. Nigeria has alco 
contributed effectively to the liberation movements In Africa The  
course of the history of decolonisation would have been diffrrent 
today but for the awarenew nn the part of the enemies of Afr~ca that 
Nigeria and the other African nations are capable of mountlng 
effective defence and offensive operations if the need arose 6 

(ii) Dua l  Nationality: Section 22 ( I )  of the Draft  Constituti 
Due to  the conflict of nationality laws and their lack of uniform~tv.  

it often arises that certain individuals possess double nationalitv.; 
Questions of dual nationality frequently arise in cases where thv juc 
soli and the jus sunpinis co-exist as generally recognised methods of 
conferring nationality. Jus soli is the principle through which 
nationality by birth is determined by the territory where the birth 
takes place; whilst jus san~uinir is the principle throuqh which 
nationality by birth is determined bv parentage.': Dual nationalitv 
therefore very easilv occurs where a person acquires nationalitv bv 
virtue of being born in a particular countrv and at thp samc time 
becomes the national of his parents. 

Dual nationality can also arise where a person becomes naturaliqrd 
in a particular place and his original nationalitv does not lapse ~pso 
facto. A frequent example is the case of a woman who marrirs a 
foreigner and retains her nationality according to the law of the state . of which she is a national and acquires the nationality of her husband 
according to the law of the state of which her husband is a national. 

Persons posqessinp: double nationality bear, in the language of 
diplomats, sujets mixes (mixed subjects). T h e  position of such mixed 
subjects may be awkward on account of the fact that two different 



states claim tnem as subjects ana therefore demand their allegiance. 
In cases of war between these two states, an irreconcilable conflict of 
duties is created for the individuals concerned. In Tomoya ~ a w a h d t ~  
v .  U.S.,lOthe United States Court of Appeals (9th Circuit) sentenced 
for high treason the accused who was of both American and Japanese 
nationality. His treasonable activities consisted in the commission of 
brutalities upon United State prisoners of war in Japanese prison war. 
camp. 

Thc inconveniences resulting from double nationality prompted the 
Hague Convention of 1930 to provide some solutions to this 
international problem. Article 4 provides that "a State may not 
afford diplomatic protection to one of its nationals against a State 
whose nationality such person also possesses."ll ~ l f  particular 
importance is Article 5 which provides that within a third state, a 
person of more than one nationality shall be treated as if he only had 
one nationality and such third state shall recognise exclusively in its 
territory either: 

( a )  the nationality of the country in which he is habitually and 
principally resident, or 

( b )  the nationality of the country with which in the circumstances 
he appears to be in fact, most closely connected.12 

The Hague Convention, although not ratified by all nations. 
expresses a communir opinio j u ~ i r  by reason of the near unanimity 
with which the principles referring to dual nationality were accepted. 
Hence in the Not tebohm cuse (Second Phare),lS the International 
Court of Justice gave effect to the latter criterion as a principle of real 
and effective nationality, holding that in the case of conflict, a 
person should be deemed to br a national of that state with which he 
is mostlv and genuinelv connected. 

Members of the Constitution Drafting Committee of Nigeria were 
recently faced with this international law problem and they 
demonstrated Nigeria's determination to prevent its incidence when 
they stated inter alia that "we have been specially concerned to 
prevent dual nationality."l<This special concern has been sufficiently 
reflected in Section 22 of the Draft Constitution titled 'Avoidance of 
Dual Citizenship' which provides as follows: 

(1 )  Subject to the other provisions of this section a person shall 
automatically forfeit his Nigerian citizenship if he acquires or 
retains the citizenship or nationality of a country other than 
Nigeria and accordingly any registration as a Nigerian citizen 
or grant of a certificate of naturalisation to a person who is a 
citizen of a country other than Nigeria a t  the time of such 
registration or grant shall be automatically null and void and 

and of no effect whatsoever. 

-tificate 
ry other 
. - -  . 

(2) any registration of a Nigerian citii en or grant of a c e ~  
of naturalization to a person who is a citizen of a count] 
than Niqeria at  the time of such registration or grant shall be 
conditional upon effective renunciation of the citizenship or 
nationality of that other country within a period of not more 
than twelve months. 

(9) A Nigerian citizen by birth shall not forfeit his Nigerian 
citizenship if within twelve months of the coming into force of 
this Constitution or  of his attaining full age (whichever is the 
later) he renounces the citizenship or nationality of any o ~ h e r  
country which he may possess. 

Of particular significance is section 22 (3) which deals with those 
who have acquired their Nigerian citizenship by birth. The problem 
involved may be illwtrated as follows. A person born in England to a 
Nigerian father acquires two citizenships at  birth. He acquires the 
Nigerian citizenship through his father and by the laws of Great 
Britain, he acqu im Rritish citizenship by virtue of his being born in 
England. If at  the time this child attains full age he fails to renounce 
his Rritish citizenship, he automatically forfeits his Nigrrian 
citizenship ~ n d  from that time onwards he becomes an alien in his 
o m  country and suffcmall the disabilities of an alien; for example, 
he can be drportcd. 

There is one problem vet to be resolved. The  Draft Constitution has 
failed to define what it meana by full age. Section 65 (b) of the Draft 
Constitution provides that a person shall be qualified for election as a 
manher of any Legislative *House (apart from Senate)ls if he i~ a 
citizen of Nigeria and has attained the age of 21 years. 

On the other hand, Section 77 (2) of the Draft Constitutiop 
prowiden that wery Nigerian citizen who has attained the age of 18 
y e m  is entitled to be rrtg;lsted as a voter for the purposes of election 
to any Legislative H o w  provided he was rcnident in Nigcria at the 
time of e a t r a t i o n  of vnten. The guidrline~ recently issued by t5e 
Federal Ilr yitary Government have alreadv Riven effect to the abovr 
provision Tir the p u m  of the current rerqtration of voters for t6r 
la?!, elections. 

It is submitted that voting rip;ht is one of the most important rights 
which any country can bcntow on its nationals. A person considrnd 

+ mpansible enough to participate in the selection of membera of the 
government of hiq country o u ~ h t  to be considered to be of full a m .  I 
therefore s t ron~lv submit that "full am"( should be ipterprcted to 
mean 18 years, '7ut since the Conntituent h w m b l y  is still co 
the Draft Chmiaution, it should, for the avoidance of doul 



the meaning of full age for the purpom of Section 22 (3) of the Draft 
Constitution. Any law that will deprive a Nigerian of hh citizenship 
should be definite and unambiguous. 

(iii) Fundamental Human W u :  Sectionr 26-41 of rhe Draft 
Constitution: 

Chapter I11 of the 1963 Constitution and Chapter IV of the Draft 
Constitution deal with the questions of fundamental human rights 
particularly the following: the right of life, freedom from inhuman 
and degrading treatment, the right to personal liberty, the right to 
private and family life, the right to freedom of expresrion, the right 
to fmdom from arbitary arrest, the right to freedom of peaceful 
assembly and association and the right to a fair trial in criminal 
proceedings. These rights are enshrined in our constitution and they 
derive their validity from this sacred document, but it must not be 
forgotten that these rights have been inspired by the injunctions of 
international law which bind all civilized nations. 

The Charter of the United Nations indicates, in numerous 
provisions, the wide possibilities of the international recognition of 
human rights. In the preamble to the Charter of the United Nations, 
the members have expressed inter alia, their determination "to 
reaffirm faith in fundamental human rights, in the dignity and 
worth of the human persons, and in the equal rights of men anc 
women." The Charter also lays down in Article 1 (3), as one of thc 
purposes of the United: Nations, the achievement of internationa 
cooperation "in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without dikinction aa to 
race, sex, language or religion."l6 

With the of the Universal Declaiation of Human 
Rights as the expression of the legal conscience of manking,l7the 
entry into force of the European Convention for the Protection of 
Human Rights and Fundamental Frccdoms,l8 and the inclusion of 
guarantees for the protection of human r i~h t s  'in a substantial 
number of other international instruments including a number of 
other international labour conventions, 19 matters have now reached 
the stage of development at which international guarantem of 
human rights must be regarded as one of the main substmdve' 
divisions of international law.20 As a matter of fact, it cam nvv be 
said that questions of human rights haw now formed part and p a m l  
of jw cogens. In the recent World Court's Advisory opinion on the 
legal consequences for states of the continued presence of South 
Africa in Namibia, a judge coneided  human right to be 
"pmmptory rights endowed with ~ c c t i v e  unction,o~ in atha 

words, that they are part and parcrl of pmitive international law. "21 

It follow from the above that the human rights provisions in our 
Constitution arc mere derivatives of international law. 

(6) Implaenta t ion  of Treaties: Section 104 of the Draft 
Conaialation 

International customary law docs not know of any spec~tic 
procedure for obtaining consent to a treaty by a subject of 
international law. All that matters is that such a consent has bpen 
Riven. The entirely optional procedure of initiating an ageement (ne 
m e t u r )  ,wives to confirm the authenticity of a text. In the absence 
of such a separate stage of verification, signature of a treaty fulfils 
this function. If the treaty is not subject to ratification, the signature 
necesqarilw also serves the additional purpose of expressing the 
consent of the parties to be bound by the treaty. Whether a trraty 
requires ratiqcation depends entirely on the intention of the parties. 
Ratification of a treaty under international law must be 
'istinmished from the approval which, under municipal laws of the 
contractinq paatirs, may have to be ~ v e n  by specified constitutional 
orRans such as Parliament or Senate before the Executive may 
proceed to ratification of the treaty on the international plane.'" 

The Niprian Draft Constitutin deals with the implementation o! 
treaties in L%ion 104 which provides as follows: 

hall haw 
reatv has 

"104. No treaty between Ni~eria  and any other country sl 
the force of law except to the extent to which such t 
been enacted into law by the National Assqrnhly. 

(2) The National Assembly may make laws for Nigeria o 
part thereof with respect to matters not included i~ 
yxclusivc LeJqislative List for the purpoge of imp lemen t~ r~  a 
treaty. 

r any 
? t'le 

(q) A bill for an Act of the National Azz~mblv passad pr 
to the provisions of Section (?) of t h ~ s  sectton shall no* be 

paeqrnt~d to the Rr~sident and shall not hecomp law unril ~t 
ha, h w n  ratified bv a ma-icnty of all the Statr Acwmhlie~ 
within the F~dr ra t i on . ?~  

The  ahove provision drab merely with the procedure for the 
ap;hrornl of tr-atim a t  thr municipal level. Once the neccgsary 
approval has h v n  pivrn bv the Niverian National Assernblv, thrn 
t'ie Fxecutivr can proceed to ratific;rtion on the international plane. 



(v) International Law and the Nimrian Chltwr 

Unlike the practice in other cnllntrirr. ncinhrr thr current 19fi* 
Nigerian Conqtitution nor the nwft Con*titut.on ha. providd Cnr 
the rclatinnship of international law and Nipr ia  rn~,n;c~pall I 2 - s .  I? -3 
t h e ~ ~ f o w  not r 1 ~ 2 r  what attitude the Niqrn.n court* wll adqpr w h m  
faced with a conflict hrtwrcn intcma-nnal. law and m~~nic i r -1  Jaw'. a t  
is however most likely, rlnder the 12w as i t  rtant-A today, tha* thr  
Nipr i an  courts will give effect to the provision- of the rnr?nicipal law. 
Thls assertion is fortrfied hy the view rxprrssed bv academic writem 
and by some drcisrons 06 municipal courts. In dealinq wi*% thin 
problem Oppenheim r rmarks  

If a state d o e . . .  1)0<4~~9 such mlm of munirlnal law as it i a  
prohibited from h a v i n ~ ;  hy the law of Nation- ... it violam 
an international legal duty, hut its collrt* cannot by tbml-  
selves alter the municipal law to mrcr thr  rrqnr;rcmm*q OF 

the law of nationq.24 

Fawcett has put the same p i n t  in prlothrr wav. 5ncskinp -6 th- 
practice amonFt  membrm oC the Commnntv*.alrh. h- nhwprr.: 

It i- constitutional rule that ;r qrarvtr i- quprrrnr law an+ 
neither the rxecutive nor rourt* can invo'cr any rule or 

international law as permittinq non-oh-wanre aC thr 
statute. Conversely, however, the - T P C U ~ W ~  capnot tr~wa~dq 
other countries invokr a statute ,713 r ~ ~ w r  <or '?iaur+ to 

perform an international o h l i ~ a t i n n . " ~  

In the Scottish case o f  Mortensen u. f i t v . ~ , ? % h r  j11f ia  said that i t  

was not their function to decide whether an Act or  "~rliamenr wan 
ultra vires a3 he in^ in contravrntion oC gpnrrallv a r k n o w l r r l d  
principles of intrrnational law. r h e v  ernphaqiccr' r a a t  Car them a n  
Act of Parliamrnt was qupremr and thrv wrrr hwxnd hw itn t m r .  
Also in Politrs v The Commonrirralth o/Awtrnl;q,  i t  wa* held hv the 
High Court of Australia that an Act of Parliamrnt rrnv;nR rrpa 
aliens the obl i~at ion oh mi!itary service was to he apvlirP a ' t ~ o ~ 1 ~ ' . 1  ;ta 
provisions were contrary to international law.?7 

It can be clearly w r n  from thr  authoritin c i r d  ahow that rnmt 
municipal court.3 will Rive e f k t  to municiaal l a w  whirh nln  cor~nt-7 
to international law. Th13 attitude rrqrctq thr w q k n c a  of 

international law which is ofsrn g;ivm an inr~r inr  ntatun in rnw 
municipal courts. It i ~ ,  h o w w r ,  ~ a t i q v i n q  to note t'lat mrw 
countrim have pone so far as to put international law and municipal 
law on the samr footing. Thu- hoth l a w  wl! hr or  cqoal wriqht in 
rnl~nicipal courtn no that in c a r  of conflict, t h r  1 ~ r r  in time pr-wails. 
A &  example iq th r  1J.q.A. In the IT-ird Stat-, the penciplc that 

i n* rm2t ; rn~ l  Iarv i w  part 06 the law of th* land has been clearly 
adopter'.. "rnc'a cr~*tomary in temat ion~l  law a8 is universallv 
-ernv;.-+, . . and 211 intcmationzl conventinns (i.e. treaticj) ratified 
i v  * .- " J r ; t e ~ ~  f.t,~.t-s, ifre bind in^ upon .&I'P~T-~cP~ Court-3 even i f  in 
roniiict ~Gth .  preGous American sta,tutory law; for accorrl in~ tn the 
pra.rr;ce of the U.S.A., customary as well as conv~ntional 
;ntcm~tionaP law overrule previol~s municipal law. On the other 
hand, /?merican statutory Iaw i~ binding upon the court3 of tho 
'.T.S..,i. i". in r:r?np;ct with previous customary or conventional 
intematinnll I,?--, r ~ r  a, qr;rrute paac-ri hy C o n g r ~  overrules previ0~5 
in*~qzt l r )n>, '  j:ir.r .~i*hnr.yb, in doubtful cases, there e 

prcsump+ion t.h;lt I = n n r r - - c  +id nor intend to ovemlc  inter 11 

?,a",.95 

S o ~ c  COT:- 7 - k a  havcr , however, expressly provided in their 
~ot-e+;t~l?;ci~' :  t59 supremacy of international law, including that 
pt;l5 iqhed by t r ~ a * v .  ,Zrtir!r 26 ~f the French Constitution of 1946 
qro.A$r+ ,hat r'iplomnt;r rrtlt i-s  duly ratified and pub!i$hed are 
. \ r p r i o r  in >r.t!,n-;tr -9 Frrnch internal Ir,eslation both prior and 
e . ~ . % w ~ ~ ~ p - - .  '?  t h ~  trratv. A steking affirmation of the supriori ty of 
R t ~ a t v  ovcr rnllniripal, leqislatio? i s  the decision of the Frcnch Court 

A,*=,-\ in .lKjlrn,\p~t v .  jlourdczn." But Article 55 of the French 
Sov-*;rution oC l9F.R modified the 1946 provisions slightly by 
q r ~ G r l i n e  that  "trtatirs or apTTcncnts duly ratified or approved shall 
rrmv t b : r  ~ppl i r? t iov,  have an authority superior to that of laws, 
?,-hi-? $ 9 ~  each apr-mTlmt or trcatv to its application by the other 
?nrtv."'l, Fn Frcdlpnd, a constitutional amendment adoptrd in 1959 
phr;qv rhr co~rrrq to i ~ r l c y  the validity of lefislation bv reference to 
t r r r , , ' v  binding upon b'~lland.-9? Article 62 of the Constitution of 
".r"aq (D1aw27;11~) prov(dm that treaties and aveements which are 

rar;GTA : t - ~ 1 1 ;  rlpoq their publication, have an authoritv 
s?rn-rfnr to thr* OF ~ ~ V J S ,  si~hiect to their application bv thr other 
p-~tv ."  ,%q8 ?I?- Netherlands Constitution. as amended in 1952, 
gro+6,, "rt;ile &(?(P) that the legal provisions in force within the 
r ? , ~ q d ~ a  s h 2 1 1  not applv 11 thr application should he ~ n c o m p a t r b l ~  
vF. . i t l t r m n t i o n > l  ap r -mrn t s  which havr hern puhlis).~ed in 
, . - r ~ r d ~ n r r .  ur'tk ;R rt ir  0 GF) ( r l  pirhr~ be for^ or after the enactment of 
r'.r nr-r..: ,,* 

P J , ~ '  r-rrnrlv,  the sppiicatinn of international law in the Enqlish 
~ ~ 1 1 7 ~ .  \ r - .  hrcn s~rrnrwhat nebulous in that there haq always b w n  two 
rrr-wtvnp cl-trtne~ P 3 v r m i n ~  the matter. It will now appear that a 
rw2' r-l.~+;nq $ 7 -  hc-1, 'orlnd In the most recent decision of Trendt~x  
6'0-1~1 rcrtion 7, CpnfrnI Prink of N i ~ e n a . 4 ~  In this case, thr Enqli-h 
Cnly-+ n"pDr\sll p-nrninr4 carpfullv thr  two doctrinw heforr comina 



to a decision. One school of thought holds to the doctrine of 
incorporation which says that rules of international law are 
incorporated into English law automatically and considered to be 
part of English law unless they are in conflict with an Act of 
Parliament. The other school of thought holds to the doctrine of 
transformation. I t  says that the rules of international law are not to 
be considered as part of English law except in so far as they have been 
already adopted and made part of that law by the decisions of the 
judges, or by Act of Parliament, or long established custom. The 
difference is vital when a court is faced with a change in the rules of 
international law. Under the doctrine of incorporation, when the 
rules of international law change the English law changes with them. 
But under the doctrine of transformation the English law does not 
change. It is bound by precedent. It is bound down to those rules of 
international law which have been accepted and adopted in the past. 
It cannot develop as international law develops.36 

After carefully examining both approaches, the court decided to 
favour the incorporation dectrine and in so doing, rejected the 
doctrine of absolute immunity accorded sovereign states in the 
British courts especially in relation to trading activities. In reaching 
this conclusion, the court took into account the fact that majority of 
the states of the world now favour the principles of restrictive 
immunity since they now distinguish pragmatically between fo r e ip  
state activities jure imperil. and jure gestionir. For the former they 
grant immunity, for the latter, they refuse it. The distinction 
between these two types of state activity rests on the assumption that 
an adequate distinction between ~ u b l i c  and private activities can 
always be made. 

I t  follows from the sensible decision handed down by the British 
Court of Appeal in Trendtex Corporation v. Central Bank of 
Nzqena37 that from henceforth, all that the English Court has to do 
in any given case, is to discover (where appropriate) what the 
prevailing international law is and to apply this as law. 

Since the Nieerian approach to this problem has not been defined, 
i t  is suggested that the English approach recently formulated by the 
Court of Appeal in Trendtex Corporation v. Central Bank of Nigetia 
should represent the Nigerian law on the matter and this should be 
clearly formulated and included in the  aft Constitution now being 
considered by the Constituent Assembly in Lagos. Section 14 of the 
present Draft Constitution deals with "Foreip Policy." It is 
suggested that this should be followed immediately by a new Section 
15 titled "Application o f  International L a w , ,  which should provide 
as follows: 

on of th 
11 law is a 

International Law is an i n t e ~ a l  part of Nigerian Law and for 
this puqmw, the "Incorporation doctrine" shall apply; 
therefore when an existing international law changes, Nigrrian 
law will change mutatu mutandrj and the functi e 
Nigerian Courw will be to discover what internation: lt 
a particular time and to apply this as law. 

Fortunately, changes in internatinal law do not C G x ~ l c  auvut 
abruptly and any change in existing international law will not be 
recopised in any Nigerian Court without convincing support. 
Nigeria cannot be insensible to the incidence of changes in 
international law which usually take place over many years. It will of 
COUIBC be absurd, unreasonable and ridiculous if international rules. 
regulations and precepts discarded outside Nigeria by a majority of 
civilized nations are still religiously preserved as effective by the 
Nigerian courts .sa 

B. NIGERIAN COUP D'ETAT AND INTERN,\- 
TIONAL LAW 

One of the most significant developments in constitutional and 
international laws in Africa in recent yean has been the occurrence 
of a series of coubs d'ktat in the continent and Nigeria has not been 
an exception.sg On January 15, 1966. there was the first Nigerian 
military coup di'tat which claimed the lives of some leading 
politicians includin~ Alhaji Tafawa Balewa, the former Prime 
Minister of Nipria .  The January 1966 coup was swiftly followed by 
another coup in July. 1966. The third coup did not come until 29th 
July, 1975. 

All the three coup d '/tat mentioned above were @'ma facie illegal 
under the Nigerian Constitution; but it woujd appear that this 
apparent i l lqdi ty  can be rationalized through the modem doctrine 
of 'natural r i~h ts '  which is an offspring of the doctrine of natural law 
of which international law is a part. On the eve of the American and 
French Revolutions, the theory of natural law was turned into a 
theory of natural rights. Th i~  old notion which lawyers, philosophen 
and political writers had uwd down the a p  had become a liberating 
principle, ready to hand for the use of the modem man in the 
challenge of existing imtitutiom.N This new doctrine of natural 
rights is evident in the open in^ paragraphs of the American Decla- 
ration of Independence in 1776 which reads inter alin: 

We hold these truths to be self-evident, that all men are created 
equal; that they are endowed by their creators with certain 
unalienable rinhts, that arnoqqt these are life, liberty. and the 





Although the Nigerian Civil War came to an end on Monday. 
January 12, 1970 and the *' Republic of Biafra" ceased to exist from 
that date.50 there still remains up till today a Fea t  diverpnce of 
opinion as to whether or not "Riafra" was a state between her coming 
into -xistence on 90th May. 1967 and her demise on 12th January. 
1970. The question therefore arises as to whether two independent 
states were at war during this period. In resolving this issue, there has 
to be recourse to the two competing theories of recognition in 
international law. According to the declaratory theory. "statehood" 
or the authority of a new government exists as such prior to, and 
independently of, recognition. Brierly remarks: 

[Recognition] does not bring into legal existence a state which 
did not exist before! A state may exist without being recognized. 
and if it does exist in fact, then, whether or not it has been 
formally recognized by other states, i t  has a right to be treated 
by them as a state. The primary function of recognition is to 
acknowledge as fact something which has hitherto been 
uncertain, namely the independence of the body claimin8 to be 
a stat?." 

The act of recognition is thus a formal acknowledgement of an 
rstablishrd situation. Lauterpacht expressed the view that when a 
political community has fulfilled the conditions for statehood 
prescribed by international law, states are under a duty to recognize 
the community as a state and *hat this duty obligm states to base 
their r e co~ i t i on  policy upon the requirements of international law, 
rather than upon their own national interests.42 It follows from this 
view that the validity of any declaration of recognition depends on 
whether or not the entity has fulfilled the requirements of statehood 
in international law. Schwarzenbergcr states that "The p u ~  of 
recognition is to endow the new entity with capacity, vis-a-vi~ the 
recognisin~ state, to be a bearer of riphts and duties under 
international law and participate in international relations on the 
footing of international law."53 If an entity doc9 not fulfil all the 
factual conditions of statehood as requirrd by intrrnational law a 
declaration of recognition by a state is invalid, and any consequential 
participation by the new entity in international relations cannot be 
on the footing of international law. A clear example of an illeqal and 
thus invalid recognition is where the act of recognition is premature 
and thus an unwarranted interference in the affairs of another 
state.54 In this connection, Rrierly has laid down these p id ing  
principles: 

It is impossible to determine by fixed rules the moment at which 
other states may justly p a n t  recognition of independence to a 

new state. It can only be add that w long an a real-struggle u 
proceeding, recognition u premature, whilst, on the other 
hand, mcv pcmistence by the old state in a rtruaqle which h u  
obviously become hopel- M not a sufficient c a w  for 

3 withholding it.55 
In an attempt to wlvc thin important problem, Lauterpacht offera 

F the following suggmtionr: 
In the caw of communities aspiring to independent statehood 
subsequent to &on from the parent state, the sovereignty of 
the mother counuy is a legally relevant factor so long as it M not 
abundantly clear that the lawful government has lost all hope 
or abandoned all effort to reassert its dominion.56 

Jud@ by there rough but by no means infallible tests, the 
recognition of Biafra by Tanzania, Gabon, Ivory Coast, Zambia, and 
Haiti would appear to be unjustifiable and illegal in that at the time 
of recognition "a real struggle" was still proceeding,57 and it was not 
"abundantly dear that the Federal Military Government had lost d l  
hope or abandoned all effort to assert its dominion.58 In other words, 
the recognition Riven to Biafra was, in the circumstances, premature 
thus "constituting a tonious act against the lawful government [of 
Ni~eria]  and thu. a breach of international law."sg 

According to the constitutive theory, it is the act of recognition 
alone which creates statehood. This theolv has some inherent 
difficulties. First, it is capable of creating an international monster in 
that "the status of a statk recognized by State A, but not recognized 
by State B, and therefore apparently both 'an international person' 
and 'not an international person' at the same time would be a legal 
curiosity."60 The second difficulty is more substantial. How many 
recognitions will be sufficient to constitute an entity into a state in 
international law? There are at present over 120 independent states 
in the world. Should all these states recognize an entity before it 
becomes a state? Or will fifty percent or more of the number be 
sufficient? It may even appear that certain weight may have to be 
given to the recognition by the super powers, such as the United 
States, the Soviet Union, Great Britain. China and France. As a 
result of these formidable difficulties, i t  would be difficult under this 
theory to conclude that recognition by only five small states was 
sufficient to have constituted Riafra into an independent nation. 

As it has been shown above, it is very difficult to justify the 
existence of Biafra as a state under either theory, as it would appear 
that it received only premature recognition which an international 
tribunal would declare not only to constitute a wrong but probably 
alao be in iwlf  invalid. It is conceded that there are no clearly 



established customary or conventional rules of international law 
governing premature recognition but, as shown above, i t e m s  t h a ~  
the preponderance of juristic opinion is that premature recopition u 
wrong and illegal in international law. This juristic opinion cannot 
be lightly dismiswd in view of Article JS (d) of the 5tat11tr of the 
International Court of Justice, which enjoins the c o w  to apply as a 
secondary source of law "the teachingx of the most highly qualified 
publicists of the various nations, as suhqidiary mrann for the 
determination of rules of law." In the circmstancm, i t  is difficult to 
establish the Biafra was ever a state in international law.61 

(ii) T h e  Geneva Convention 1949 and the Nigerian Civil Urar 
Nigeria was party to the Geneva Conventions of 1949 by arcmion 

and later followed this up with the passage of the Geneva 
Conventions Acts 196062 which incorporates the first, second, third 
and fourth Geneva Conventions concluded in each caw in Genwa on 
12th Ausust, 1949. The objects and reasons of the 1960 Act are given 
at the end of the Act as follows: 

Consequent upon the accession by Ni,qeria to the four 
Conventions s i p e d  at Geneva on 12th August, 1949, dealing 
respectively with wounded and sick mem4en of the armel  
forces in the field, with wounded, sick and shipwreck&. 
members of the armed forces at  sea, with treatment of pri,wncm 
of war and with protection of civilian penons in time of war, 
this Act seeks to enable effect to be e v e n  in Nipr ia  to thmc 

1 conventions .63  

The four Geneva Conventions of 1949 provide uniformlg that in 
I thc case of an armed conflict not of an international cbaracrer 

occuring In the territory of one of the parties to the convention, each 
party to the convention shall be hound to apply, as a minimum, 
certain humanitarian provisions of a h n d a r n e n ~ ~ l .  character. TIIS ir 
is laid down that persons taking no active part in the ho**ilit;ck, 
including members of thr a r m ~ t !  forcez who h,.. ,  j3i.A. 1 1 0 ~  their 

arms or are incapacitated hy zicknrw, wourldc, rletcntintl or a;-av 
other cause "shall in all circumstanrrs be treated hrmanc'v, :dr2rr.r:? 
any adverse distinction fgund~d on race. colour, r+l;a;nn or b?ith, ,vx, 
birth or wealth or any otlirr cirnilar c r i t~ r ia . " '~  

In particular, the Convenrions prohibit, rwzwct to mch 
persons mentioned above, murder, mutilation, cruel. treatpent. 
torture, and generally violence to life a ~ d  penon: and o u t r a p  upon 
personal dipity.65 

'Riafra' had throughout the conflict c la i tnd that the p i p r i a n  
armed forcrs had inclulpi in the indiscriminate kill in^ nf hrr 
citizens; that they had hornbed churchc~,  hmpitals an8 marker- 

pT;lrr$ *F??s v :-!?red the principle., 'laid 'down in the Gneva 
I - .on.rr-- + - , ~ ~ . n  pr ' O.'.Cl . 93 r l v  other hand, there were indications to 
*'yo-*. :-- - ' <n  w l r  tl\?l: the hri,qcrian authorities had demonstrated 
t ' . C  . rip&-, . -4 7 ~ A 7 b n ~ e u  to act in accordance with the spirit of the 
c-3ne*r? T ~ " , ' * Q ? ' ~ ) V ~ . "  f ipt  indications was that on 29th June, 
:,nc'- ' ' ~ e  re*'r--' r & . ~ r n ' l ~ ~ ~ : t  iesued to memhenof the forces 
~ ? = r a t ' - n - ~ *  c+'- n r  rnT. ' - :r t  ~8Flich draws inspiration from the 
f- -"*,-., .c - . . ne thr  Tf70rld Pres.. early in July 1967 
:--,. *-.., C -< , M.7r started, Major-General Gowon (as 
5." P " " ~  7'. ..*' 

e+q'-i-rd t h ~ ~  t b ~  redera1 troops had been keeping the 
a i ~ - . - ~ G i o ~ a ~  COC'P O~ conduct issued to them recently. Rut he 

. .  . 
?.c.r. + l - r p  iArnq 2 m i q + a ~  arnund Opoja where a whole unit of the . , 
t r -~+ 3 3 . -  .1.r3~ wipe-] out. The incident, he explained, was 
,~?-'..-; . .  . -.-'-*-? a -?emher or the unit rounded up by the federal 

c;-P-.. n * % r  51s p;un and shot a federal officer. This enraqed 
t'ts. .%r--,:=inq troops and the17 retaliated. Apart from this 
.. ,. . .? .,! ., c-$pral t r cop~,  he went on, have been :o 
-'>n rr)rlq I ~ - J ~ ~ c F I  b;~)r\;dz : r > o p ~  to kil l  ~ o u t h s ,  p repan!  . . 
-urnnr -h?nr.. F--IP;IK- i l l  -:.ar.h; 

T ' y p  ~ ~ r 7 n ; l  F-;:-~~;;CII i i ~  to h~ '~und in the report ofJo11r1 tuur~g,  
pr  ~ C P  - ' ~ '~TcF  p r  '_c?Ci3n '*.hn re-orted 2;/l?er alia from the war front - - - . . , I 0 c r . 

(SC)!CIR-P TJeqiamin A d ~ J i t l q k ,  Commander of the 3rd Nigerian 
T+:.,:~. . - 2 . .  . . c=-?bains to journalists his plan to isolate Port - .- 3rry.;-t ' . . . . ,+ fi?c'Poqi.a? iir on r h r ~ e  sides, leavin~ onlv inaccessible 
c-,:r!:r 'qC' C ? 1 7 ; l ~ r s  !:o thp o u t h .  Rut he intends to keep an 
ire-.-.- con ipr - ,  $or *bo citixns fleeing toward% their 
' r - - - - ~ n , = n r ' c  C?r th=~  north." 

fCbq y r c : l f i r ~  *'.:'- r:ntg:~;~r', h:$ - - - q ~ t  in this vein: 

keeping t 

t women. 

.,--. 3 - , : ~ , q ; t 7  t i e  ~ + y . .  t!2a; the (blipmian) =vemment 
M I > q  r ,-.,- -~-.-..?-, : r ..> ~ i ~ i r n i z e  c ~ ~ u a l i t i ~ s . ~ ~ "  

T h e  tTl:y- '  ;nrljr:at;cq ' 5  e h 7 t  on , T ~ I ~ c ,  ? 7 ,  1968 two officers of the 
P7:oeriq~, fir-;., :t.nre vl!h1lr: -. ext=r:tre;l hv a firinq squad before a 
c-f .' "C . n: r , ~ . , .  p ~ " ? m  rn ? *  r r .  . : -9 's  Square, Renin City in Mid- ... . - . 
~ k . , . ~ ~ , ~ ~ . .  pp7 2 :-- 3 5~ T I ? ~ ~ ' c - .  of nl?r ci?iiinns near Asaba.68 There 
?'.. - .% .... $.,., 

.i : .~c'.c?*i?:;. ,t :iic*ri 3q FivIcP Cornmicsioned Officer in 
+:,,, 7 m v ' -  , , r  . ~ l . ~ r ~ ~ ~ + .  ~ ~ : ~ r t m a r t l ; l l + d ,  s~ntenced to death and 
r...a7..+ .,. . 1 w r  ,- T ; + q ~ r  cr\l:ad a t  Port-:-Tarcourt on Tuesday, 3rd 

P A . . + P ~ : ' ~ ~  ?nci' 'qr 9:,00r;r\p dead a "Pv~fran" soldier who had 
9 - 

: . . . . = - - - ~ ' - r ~ r l  I ? ~ T T - T T I C ~  to Fep~7-21 ~:CK\DS near Aha. His corldirct was 
r-;rB ~ I I  ' x -  r - . r r - - - t r  lrnh~cnmi-tl ?f an officer of the Nigerian A m y  
..-'-;qh h-? -6, P-'.,-, ,a, "m:" ayrr C Q ~ C  of conduct which cnioins all 



soldiers to accept and treat with dignity all rebel troops who 
surrender to them."70 It is therefore clear that the Nigerian 
Government and its army officersdid their utmost not only to 
minimize casualties in the civil war but also to ensure that civilians 
and soldiers who had surrendered were humanely treated in 
accordance with the principles of International Law. 

(iii) Genocide and the Nigerian Civil War 

Throughout the civil war, there was the allegation of genocide 
made by 'Biafra' against the Federal Military Government. This 
allegation of genocide has continued to linger on even till today, and 
during the war Ojukwu had also appealed to the United Nations 
asking the world body to stop the Nigerian Government from 
committing genocide against the Ibos. 

The word genocide has often been used in relation to Nigeria's war 
with little realization of its meaning. According to the 1948 Geneva 
Convention on the Prevention and Punishment of Genocide, acts of 
genocide are those committed with intent to destroy, in whole or 
part, a national, ethnic, racial, or religious group, to c a w  serious 
bodily or mental harm to members of the group, deliberately to 
inflict on the group conditions of life calculated to bring about its 
total or partial destruction, to impose measures intended to prevent 
briths within the group, or forcibly to transfer children of one group 
to another.71 

The repeated allegation of genocide by Nigeria against the Ibo 
prompted Nigeria to invite a team of international observers to make 
necessary investigations. Members of the Team included Major- 
General Arthur Raab of Sweden, Major-General Henry T. 
Alexander of Britain, Major-General W. A. Milroy of Canada and 
Mr Nils-Goran of the United Nations. After visiting some of the 
war-affected areas, from 25th to 30th September, 1968, they 
submitted a report which stated tnter alia: "there is no evidence of 
any intent by the Federal troops to destroy the Ibo people or their 
property, and the use of the term "genocide" is in no way justified." 72' 

But it cannot however be denied that the fnilitary operations had 
resulted in a lot of physical destruction and loss of live;. But it is my 
submission that these were the inevitable consequences of a shooting 
war.73 

D. THE INTERNATIONAL POSTURE OF 
NIGERIA IN AFRICA 

With the attainment of independence by many African states and 
the consequent withdrawal of the European powers from most 

parts of Africa, a power vacuum Was created. The independent 
counmes in Africa wen in no doubt that this power vacuum must be 
filled by the peoples of the African continent themselves. This quest 
for leadership soon found concrete expression in the establishment of 
the Organisation of African Unity (O.A.U.) on 25th May, 1963; but 
the O.A.U. can only fill this power vacuum if it has effective 
leadership. In the Organisation of American States (O.A.S.) the 
United States provides this needed leadership largely in the form of 
financing the O.A.S., providing financial assistance to the other 
member states and also giving loans for carrying out some of the 
Organisation's development programmes.74 

Ghana once appeared to provide the required leadership for the 
O.A.U. through the efforts of its late President, Kwame Nkrumah. 
Apart from the fact that Ghana was not rich enough to provide the 
leadership required, Nkrumah's plan for Africa was too ambitious 
and unrealistic as he was dreaming of an African Parliament. 

It is my cobsidered opinion that the only country at present 
which is likely to provide the required leadership is Nigeria. 
As the most populous African country. with the biggest black army 
in the world,75 Nigeria clearly has a major role to play in 
international affairs. Despite the stem warning recently given by 
Professor Ojetunji Aboyade, Vice-Chancellor of the University of Ife, 
that Nigeria's reliance on oil money will be particularly gloomy in the 
early l?801s,76 I still feel that Nigeria is not a poor country especially 
when compared with other African States. She still has some funds to 
spare to help her poor neighbours and it  can be said that her 
financial strength is beginning to match her physical size and 
importance. In a continent of mini-states and of sparsely populated 
and desperately poor nations, Nigeria stands out apparent as the 
leader of Africa. Nigeria has in fact accepted the challenge of 
leadership in three main areas. 

First, Nigeria has been contributing substantial funds towards the 
running of the O.A.U. On the contribution to the O.A.U. Annual 
Regular Budget, Nigeria was one of the largest contributors in 1975- 
76, paying 6.9% amounting to 597,862 and coming thirdafter Libya 
and Egypt which came first and second respectively. In the 1977/78 
Budget, Nigeria became the sccond largest contributor, paying 
7.65% amounting to $125,000.77 It has also been providing financial 
assistance to some poorer nations of Africa. The N1,000.000 which 
Nifferia had donated in 1975 to the government of the Peoples 
Republic of Mozambique (led by Comrade Samora Machel) 
constituted a milestone in Nigeria's new foreign policy, and inter- 
African cooperation.78 



The financial awiatancr m Mozamhia.r.r war -rot ''-- F v t  O C C - C : ~ ~  

in which Nip r i a  has ab$ drrnapqtratr~' prrh-; )  flp c.nrfiq? rr 9 6 - p r -  

African country. In April la'??, V;wr;. p - r ~  n'71-nmc , 7'- ,f'""* - '  
interest-frec loan repayable over - ~r6l.F.) n C  vc-m. ' IT" -* I ., 
Nigrria wholly financed the conTtnlr r inq or t ' ~  " . - -"q-r--r: rmr 
linking N i ~ r i a ' c  bordcr town of Irliroko 14th  D.\'xcmc.-- "--* - Tcvo. 
This road was officially declared open to tr?cr:r rn 0.4*11 wa~cb,  
1973.79 

In  December, 1975, the govewrncrlt of l - t -  G-e-7' ' J I . - * ~ ~ -  

Ramat Muhammed, after haring carccu'ullv rnm..derr,' +&- - 7 9 - r  r-ny 

usually associated with a collntp rvh;cO)I;r dl.-+ gacs-r' r -r-r..u'5 p,'.- 

ordeals of an  excruciating war, eonated qlaF 0' "lc --a r tip 

*. 
government of Angola led by Dr. Auvlstino r n. * r g - q - ~  

covering the amount was immediately r ~ J ~ 2 v d  a v l  I I ~ $ - c ~  , Ln 

Angola's Prime Minister Mr. L o ~ o  clp PJ5.2 . . v ~ t o  ?r ?4?-- 
Barracks. The Prime Minister had corn? tn hTrr- -iI p q  :"* 13.- ' r '  0'' - 
mission which b r o u ~ h  to N i ~ e r i a  two !but5 i* " -rl -q7r"- >prl.;--,' 

in the Angolan ~ a r . ~ O  
In Nigeria. zomr people havr critic;-*d rh= -- 7 $ 

P r n - " -  -'r 

aid to Angola. Such cvtics harp not rarrrr\ ~7~2r 'nnr-3  tv9e Trill 
strategic and political implicationz of this *rn --I- - '  1.n - - - t -  

virtue of her large population pmr' p l v - y r ' ? ~ ' *  --+.-,-' r r  r ..-i--. . j .  

happens to be one of Afnca '~ .  mnc: ~rr?'-.'r z * 2 + -  ' r.'- 7-1- . -' v -m<" 

economically. That  being x, N l ~ e r ; a  po*ena - '17 -rrFC- *.-,- $ 2 t l l P m -  

to the continued existence of t \ -  wll t -  -7rV-. --\ -c-  -. --IT-? --. 
South Africa. A cursorv l w k  at. the m t- or , 4r - ,  - - m  T '-7t 

only viable huffer state hrtu-wn. ? r ; p i : ,  apt-? G P ~ B * '  '-rr :s , *'"as-; 

that ~f Angola crurnhlw r\!rpr. I ?  Iil.rlt, 10 T*- t  *-r--+ yc 

attack by South Africa an.! her M ' r s t ~ v  allim. q-.,, +I-*- 3,- 

powerful strategic reason< which m p b t  7 t  rrpr.prrar-rm ';.? '"-- - +I) -- 
> - 7  committed on t be side of thr  h.(.P.T_. A .  (;;nr~=-.m---* -' \,- -. 

Secondly, the acceptance of thc c h a l l ~ 1 7 p ~  7 - 1 r i ~ - -  -I - l y !  '10 . . 
found in thr wav in wh~ch  Niperia bar' , r . * i  -- ;. m - - s - r n -  :-r 

disputes involv~ng sister Afriran n;rt;ons P'.vc-.- -?r. ~ -br ' "qtpr '  'n 

several African disputes in an attempt tn prnrc - ' , r r - . ~ r 1 ~  *'-<- rq>.vr  : I -  

of thr  Organisatton the malntrnancp or . - * r - n ~ t  r -  -' - - 7 r p  -.-,' 
security whlch 1s t h ~  k ~ y  ohjrrtivr of thc I J - i r ~ r '  . \ l*t r -  -, '- .n 

rrrent examples arc the mediation hrtxn.-~n r ' * ~ v a  , nv  m ~ n p p  
.... 

followinu the Israeli raid on Fntehbe an6 ' w t u v ~ - -  "rnv- a r - 7 - p 7 ~  

and Uqanda, following the fiisaqrermrnr I . ~ * = u r - r  -'---- * ~ - + P B  e - . . ~ i  

the future of the East African C o m r n ~ n i r v . ~ "  
Other attempt5 at mediation include t h ~  fn~ lo~~r ina .  F'I*:~ 7 ---r 

attempts b j  N i v r i a  to mediate in thr  l o n ~  stznr'lnn rT -?!9tr '%ct-,-rn 

Angola and 7aire and in thiz at trmp*, ncr-".~r \*, " '-*'-+'* 

ave also 
conflicts 

Commis-ioncr for Extvnal  Affairs played an important role.83 
Nipria.  recently plavrd a great p a n  in mrdiating in the dicCute 
bebween General Gnawinghe Evedema o f  T o ~ o  and Lt . Col . Mat hie" 
Kerekou of the Rrpuhllc of Recent months h 
witnessed Nigrria's involvement in mediation efforts in the 
hetween Libya and c)lad,F.thi~pia and Somalia.85 

Thirdly, Nigeria has shown leadership in the O.A.U.'s determ!nea 
cffwt to rlirninatc apsrtheid in Africa. T h e  urgent need to get 
Ansola nrl its k t  as well as the mounting evidence of the insulting 
intsrvenrion of the American and South African alliance to rendpr 
Ansolan ind..p~ndrnct- meaningless, propelled Nigeria to recopize 
the M.P.L.A Government of Angola. This recognition which was 
followed !v substantial economic aid rrlled out nothing that might 
ultimatelv involve a direct N i~e r i an  armrcl conflict with the f o r c ~ s  of 
oppresqion and exploitation in South Africa.R6 

Recent d rv~ lopmrn t  i~ Sorrr5prn African have been of such 
importancr that a World Confp-pncr For Action Against Apartheid 
took place in L a ~ o s  from 2:'nrl A t ips t .  1977. This Conference was 
spo.\~nrpd bv thr !.Tilited Xations, the Organisation for African Unity 
1115..?,:_ .! a d  t'le F ~ t i ~ r a l  Cdvernmrnt o f  ":iqeria. Morr than 500 
f ~ ! v p a t ~ . $  from all over thr  IYorlrl attended thiz Clnnference. 

!r i~ simificant to note that Mr. i.rslir Ilarrirnan, the 
Y i ~ v r i l n  j > - r ~ ? n r n r  r t=pr~z~ntar ivr  in the IL'nirrd Nations. 
Chairman of the C'nitrcl h';r.tir)ns Special Committee o n  X p P l r r r r l c r .  
played ;1 f l r m i ~ a n r  role at the Conference. The mrrr  fact that 
Vigpriz decided to host this Confvrenrp was not nnlv a hold political 
action hut wa4 a h  a worthy contribution to the development of 
internationa: law at a time wi rn  Human Rights, which has hren 
zerioudv azsaulrrd in South Africa, has hrcorne an intunati-nal 
concern. 

In a moving n p e n i n ~  addresc at this Conferrnce. Grnc-ral 
Ohasanjo, t h ~  Uigerian Head of State and Commander-in-Chief of 
the Armed Force5 said I 'nt~rnlr ir :  

currrnt 
who was 
.--.L.-:A 

WP will not stand hv ant1 bw satlcfied with rrwlutions and 
pravrrs. or with arts of cbarlty by mrn and women qf ~ooc!~~r l l  
who parrake of thp ad\  3ntap-s of the system whllr pr~rrnrl inq t o  

~ v m p a t ) ~ ~ ~  with us. I t  wil no longer help for ou- s o - ( - . ~ ~ I ~ c l  
friends to arlopt piouz pnstures and preach non-violenst- uv':rn 
our enernips are busy inqirting mental and physical v~o!enrr on 
113. Africa wor~ld no l o n ~ e r  lust watch thr  racists of Prproria 
improve on their machinery oC terror and repression.R7 
The  above rxamples amplv demonstrate Nigeria's continuous 

lrodernhip r o l e  evdrn t  in her drtermination and commitment not 



only to the success of the O.A.U. but also to the realisation of a true. 
legally ordered intkrnational society particularly in Africa. In the 
words of Dr. Jide Aluko: "In most of the activities of the 
Organisation (of African Unity) Nigeria has tended to give the 
lead."88 It is my considered opinion that the time is not too far 
distant when Nigeria will fully emerge as the acknowledged leader o! 
the Organisation of African Unity in the same way in which the 
U.S.A. has emerged as the acknowledge leader of the Organisation 
of American States. 

It is worthy of note that Nigeria's international posture has again 
been enhanced particularly in relation to Africa when, for the second 
time since independence in 1960, she was recently elected to serve for 
another two years as a member of the Security Council which has the 
primary responsibility for maintenance of international peace and 
security and whose decisions are binding upon the member states of 
the United Nations which have agreed and accepted to carry them 
out in Article 25 of the Charter of the United Nations. 

E. CONCLUSION 
All that can be gathered from the above analvis is that Nigeria is 

not only steadily emerging as the leader of Africa, but has continued 
to be a law abinding nation under international law. This conclusion 
is supported by the fact that since independence in 1960, each . . 
successive government has always stated at  the earliest opportunity 
that i t  would honour all the c o u n t y ?  existing international 
obligations. In making this type of statement, the government has 
beet, observing the international law principle of pacta sunt 
servanda;89 whereas i t  could have seized the advantage of the change 
of government itself to jettison some of her international obligations 
and justify her action by another principle of international law 
known as clausula rebus sic stantibus." But as it has been shown in 
this lecture. Nigeria had striven to obey the injuctions of 
international law even during the cross fires of the civil war which 
took place between 1967 and 1970. Nigeria has always been willing 
to ratify trraties previously signed by her plenipotentiaries and it is 
worthy of note that Nigeria was the first to ratify the most important 
Convention on the Settlement of Investment Disputes.91 

In Nigeria's determined effort to see that her international 
obligations are undisputed, the Federal Ministry of Justice has been 
publishing since 1971. Nigenh j Treaties in Force: Volume 1 of the 
first three volumes covering the period 1st October 1960 to 30th 
Junr ,  1970 is classified into three parts. Part I coniains the list of 
treaties and international agreements that have been recomirrd as 
clearly binding on Nigeria. Part I1 contains the list of treaties and 

I other international ag-reements which Nigeria has acceded to since 
independence in 1960. Each of these two parts is sub-divided into two 
categories - multilateral and bilateral treaties. Part 111 contains a tist 
of international  agreements concluded with International  

i Organisations. 
There is however one instance in which Nigeria might appear to 

have violated the tenets of international law. This is in the area of the 
law of the sea with particular reference to the territorial sea. At a 

1 time when most of the leading nations of the world were claiming 
three miles as the width of their territorial sea, Nigeria claimed 
twelve nautical miles.92 She subsequently increased her claim to 
thirty nautical miles.95 1 But Nigeria is not alone in what might prima facie appear to be a 

I breach of international law as there are at  present several other 
nations claiming different widths as their territorial sea. 

I As a result of the claim by states to differing widths of the 
territorial sea, it would appear that the three-mile rule (as a general 

1 principle of law) has now disappeared since the I .C.J.  cannot now 
apply it as a general practice accepted as Iaw.94 As there is no longer 
a n  accepted width of territorial sea which a state may claim under 
international law, all that we can say is that we are now in an era of 
international lawlessness in this regard; and that being so Nigeria 
cannot be jpilty of a breach of any international law. 

I F. RECOMMENDATIONS FOR F U T U R E  EFFECTIVF 

APPLICATION OF INTERNATIONAL LAW IN 
NIGERIA 

Finally, I wish to recommend as follows: 
1. The  Federal Ministry of Justice has an Internatinal Law Division 

which is actively engaged in matters connected with international 
law and international relations. This Division should be greatly 
strengthened. 

I 

2. T h e  various Law Faculties in the country have not only given 

I 
prominence to the teaching of international law but some of them 
have in fact created Departments of Internatinal Law, e.g. at Ife, 

I we, have the Department of International Law and at the 
University of Nigeria, Nsukka, we have the Department of 
International Law and Jurisprudence. T h e  other Law Faculties in 

I the country should create Departments of International Law. 
3. The  Institute of International Affairs has been greatly revitalized 

I under the able and inspiring leadership of Dr. Bolaji Akinyemi. 
This Institute which has been hiring staff of high calibre should 

I 
I 

continue its programme of sponsoring, at  regular intervals, 
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